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Committee Report 


January 11, 1961. 
SENATE COMMITTEE ON JUDICIARY 


‘he Cirst meeting of the Judiciary Committee held Januaryll, 
1961. The meeting was called to order by the Chairman, 
~onator Mahoney and the following Committee Members were 
present: , | 
Senators: Mahoney, ‘Dussault, Cashmore, Cumming, 
Grieve, Harken, McDonnell, McKenna and 
McKeon. | 
Senate Bill #9 - Create Montana Habitual Criminal Act. 
Motion made and seconded that this be 
continued until Friday 13, 1961. 
Senate Bill #17 -Must relinquish party line or public 
pnene in emergency. Motion made by 
enator McKenna and seconded by Senatc« 
MacDonnell that the bill be passed. 
Motion carried and so ordered. 
Senate Bill #20-Create office of Investment Commission: 
Agreed to continue this till Wednescds: 
January 18, 1961. 


Senate Bill #28-Court Reporters' Rise in Salarv. 
Continued until Friday 13, 1% 


isiness the meeting adjourned. 


January 18, 19¢1. ont. 


SENATE COMMITTEE ON JUDICIARY 


. meeting was called to order by Chairman, Senator Mahoney 
2:36 P.M., January 18, 1961, with the following Committee 
omoers present: 


venators: Mahoney, Dussault, Grieve, Harken, 
McDonnel, McKenna and McKeon. 


Senate Bill #20 - Create office of Investment Commissioner. 

e following gentlemen met with the Committee 

in behalf of this bill: Mr. Harry Jones 

introduced James Newton, SEC Rep. out of Seattle, 

Robert Sullivan, Dean of Law School, Missoula; 

J. McCafferty, int Strannahan, Ted Sorenson 

and Ted Hodges. Those against the bill were 

E, J. Foley, attorney from Butte and Robert H. 

Nelson, mining consultant. It was agrred on 

by the committee that this be held over till 

the amendments were available. 


Senate Bill ~-67—=Const. amendment el minaving justices of 
the peace as const. officers. sub-committee 
of two - Harken. and Dussault to check with 

Keller on this bill. 


Senate Bill #65 - The Uniform Arrest Act. McKeon made the 
motion that Senate Bill #65 do not pass. 
McKenna seconded it. Motion carried and so 
ordered. 


‘nate Biil #87 - Establish merit system for county deputy 
sheriffs. Short discussion followed. Motion 
made by McDonnell for do not pass and secon’ 
by Harken. Motion carried end so ordere-. 


‘. #2] - Extenc to 12/31/62 issuance cf ~ 
resident antelope and deer licens«: 
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January 20, 1°61 


SENATE COMMITTEE OF JUDICIARY 


.ne meeting was called to order by Chairman, Senator Mahoney. 
nt 3:30 P, M., January 20, 1961. The following Committee 
Memoers were present: 


Senators: Mahoney, Dussault, Grieve, Harken, 
MeDonnel and McKenna. 


Senator McKeon was excused. 


Senate Bill #20-Create office of Investment Commissioner. 
Dorothy Hatfield, Attorney of Law of Great Fall 
opponent to this bill met with the committee an 
presented her views. The amendments presented 
by James Newton, SEC represatative out of Seatt 
were approved. Senator McDonnell made a motion 
that the Bill do pass as amended. McKenna 
seconded the motion. ThewMcDonnell withdrew hi 
motion and committee agreed to hold the same 

over till Monday, January 23, 1961. 


Senate Bill #53 -Contributions among tortfeasors. Apreed 
on by this committee that it be held over till 
Monday, January 23, 1961. 


Senate Bill #67-Const. amendment eliminating judtices of 
the peace as const. officers. A lengthy 
discussion was held and then Dussault suggestec 
to defer action until a later date. So arreed. 


Senate Bill #34-Extend duration of chattel mortrare iirc: 
to 7 years. Pass till Monday, Janvcry 72, 


snate Bill #104-Relating to the filing of catis’ 
discharcres of chattel mortrares et 

| was discussed. Dussault moved '' 
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vi. ATE GCHMITTEER ON JUDICIARY 


oeting of the Judiciary Committee was called to order 
airman, senator Mahoney, at 3:30 P, M. on January 23, 
cl, the following committee members were present: 
venators: Mahoney, Dussault, Cashmore, Cumming, 
Grieve, Harken, McDonnell, McKenna and 
McKeon. 
Senate Bill #115 - Senator Brenner met with the 
Committee in behalf of this bill. After 
he was dismissed Senator McKeon gave his views. 
McKenna made the motion that the bill do pass, 
Grieve seconded the motion. Motion carried and 
so ordered. | 
senate Bill #52 - Senator Sagunsky met with the committed 
and discussed the title of this bill. McKeon 
made a motion that they concur on title of Bill 
and the motion was seconded by Dussault. Motion 
carried. 
venate Bill #34 - Wesley W. Wertz, attorney, came in as a 
committee of one and discussed this biil. A 
sub-committee of two, Harken and McDonnell 
were appointed to check on this matter. 
ate Bill #20 - Lief trickson, attorney for several ~~‘: i 
companies came and gave his opinion which 
2a opposition to this bill. Commit‘ er 
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"3. .°38 - Senator Dave E, Newman met with t:: 
Committee and read a letter recived from 
iiward C, Wren, Commissioner of Agriculture. 
Viscussion followed. McKenna made a motion 
that the bill do pass. Dussault seconded. 
The motion carried and so ordered. 


Bill #85 - Senator Gordon McGowan was present to 
give his views in this matter. McKeon made a 
motion that this bill do pass. Harken seconded 
the motion. Motion carried and so ordered. 


Bill #175 - This bill was introduced by McGowan by 
request. Cashmore made the motion it do no pass 
and Harken seconded it. Motion carried and so 
ordered. 


Bill 103 -McKeon explains this bill and a lengthy 
discussion follows. Agreed on by the committee 
that McKeon and Harken work this bill over and 
report. back at a later date. 


Bill #167 - This bill introduced by. Dussault by reouest. 
McKeon made the motion that the bill do pass. 
Cumming made a second to that motion. Motion 
carried and so ordered. 


Bill #168 - Hold over till the following day. 


Bill #85 - McDonnell made the motion for do pass 
and it was seconded by Cumming. Motion 
carried and so ordered. 


6111 #34 - Agreed on by committee that Harken 
work this bill over. 


Bill #20 - McKenna (Fergus) made the motion that 
this Dill Wo pass as amended. Harken seconds 
the motion. Motion carried and so orcered. 


“158 - Meheon makes a motin that tris 
Sn 8 £2 een gee ss) een e 7 Sew 


ee Fg ee cow os - a a 


FETE: ce NTE RRR: LARIMER RINNE on bre 


STATEMENT OF LEIF ERICKSON IN OPPOSITION TO 
_ SENATE BILL 20 


A easual examination of Senate Bill No. 20 reveals 

that it very materially increases the burden of qualifying 
securities of Montana Corporations for sale within the State. 
Such an examination will also show that the bill is full of 
ambiguities and uncertainties which wold place every corpora- 
tion, investment broker, salesman or advisor in Jeopardy if he 
tried to qualify securities by registration with the investment 
commissioner under section 10. In my opinion, if Senate Bill 
20 becomes a law there will be no registration by qualification 
with the Montana Investment Commissioner under Section 10, but 
instead every corporation or others seeking to qualify securi- 
ties for sale within the State of Montana will have to register 
by coordination under Section 9. That means that the securities 
will have to be qualified under the Federal Securities and 
Exchange Act. In my opinion, the cost of such qualification 
will not be less than $15,000.00 and would be prohibitery in 
the case of sualler Montana Corporations. 

. In view of our concern for encouragement of business 
and for industrial expansion in Montana, a bill which would 
so seriously discourage new ventures should not be passed 
unless the present blue sky law iu seriously deficient in the 
protection it offers to investors, The history of the present 
act demonstrates that it is sufficient and, in ay: opinion, in 
many respects it offers greater protestion t6 the investing 
publie than does Senate. Bil). 20. — For the benefit of the members 
of the committee: who: are not. familiar with the Present Montana 
“3 ‘Tie “ghaki~unalyne: ieivery orto ys . 
The original ‘Blue sky ‘ade was paises: in 1913. It was 


ola 


amended in 1929, 1931, 1933 and agdin in 1957, 

“The Act defines Investment Companies and Securities. 
It exempts certain securities, It also defines stock brokers 
and agents. Generally there are no substantial differences 
between these provisions and those of Senate Bill 20. 

The Act eee it unlawful for any investaent company, 
stock broker or any representative thereof to sell securities 
without first securing a permit from the State Investment 
Comal ssioners The controlling section is 66-2008. This section 

" gets out in detail the information that must be furnished to the 
Investment Commi anioner before securities may be sold. The 
application shall set out the following information: 


"1, An itemixed statement of its actual financial 
condition, the amount of its properties and liabilities. 


2s A copy of all contracts bonds or other securities 
which 1t proposes to make with or eel) te its contributors, 


3. Sanple copies of all literature or advertising m matter 
used or to be used by atch investment company. 


he A copy of ite constitution and by-laws or articles of 
_ co=partnership or association, 


S$. If it shall be an incorporated investment company it 
' ghall also file a copy of its charter and if it bea. 
‘foreign investment company such eopy shall bear the certi- .. 
ficate of the Secretary of State or the State Officer — 
having custody of such record that is a4 true comptes and 
' court copys a 
Tf the applicant i a foreign investment company, 
eeecicicece y the proper officer of ita domicile, qt ote: 
- territory or government not more than thirty days before 
~ the filing of such application showing that such applicant 
48 authorised to: ‘transact business in auch state, i 
territory or government + 
The application and ali supporting papers must be verified and af 
the corporation is a foreign one there nhist, accompany ‘the’ applica- 
tion a consent ‘to the: service of process within the State, 
What further information could the donmd sadoner want to 
deter#ine the integrity of: ‘the: qualifying corporation’ or partner. 
ship than is set forth dn these requiremente? Tt would seem the 


information dp couplete and, in addition of course, the procedure 


a eae 


for filing the information is simple and any country lawyer or 
even a layman can prepare the application. 

Not only does the present act require an application 
setting out in detail the condition of the applicant, but section 
66-2011 grants to the commissioner the power to make or have made 
a detailed examination audit or investigation of the applicant 
investment company's affairs. He must be satisfied before issuing 
a permit: that the proposed plan of business of the qualifying 
corporation and proposed contracts contain and provide for fair, 
just and equitable plan for the transaction of business and that 
ita promotion expense shall not be greater than twenty-five per 
centum of the sale price of its securities, "and in his judgment, 
promises a fair return of the atocksy bonds or other securities 
by it offered for sale." 
ig This section gives to the commissioner power to revoke any 
permit on ten days notice, 

‘The present law section 66-2012 » allows licensed stock 
brokers to sell stocks, bonds or securities that the broker 
handles without qualifying each security separately, but 1t does 
require that the investment commissioner make an investigation of 
the broker as to his integrity and so forth. 

The Act provides that licensed investment companies and 
atock brokers must file an annual statement: Sees financial 
‘condition, property, liabilities ete. 

: | Section 66-2018 gives the investment commissioner all 

the powers of the state bank examiner in ‘examining at any time 

the books, records and affairs of investment companies and stock 
brokers and section 66-2020 allowa revocation of permits and 
appointments of réceiverd where the investment commissioner after 
examination of the books of the company decides that its aasets 

do ‘not equal ite liabilities or that it is condtcting ite business 
in an unsafe, inequitable or unauthorised manner or is jeopardising 


je 


the interests of its stock holders or the investors in its 
stocks, bonds etc. of the company. | 
| The penalties for violation of the law are extremely 

severe, Much more so than Senate Bill 20. Section 66-2023 
carries amandatory prison term of not less than oné year in 
addition to a fine upon conviction of making false entries or 
statements in connection with the application for a permit to 
do pusiness as an investment company or for false entries in 
the books of the company. Any other violation of the act is 
a felony punishable by a fine and or prison sentence. 

. Thus it will be seen that, under our present Blue 
Sky law, securities except for those specifically exempted 
in the present law and in proposed Senate Bild 20, may not be 
sold in Montana until there 1s registration with the investment 
commissién and a license issued. It will be seen that the 
commissioner haa the broadest possible powers under the present 
act to require full disclosure by the issuing company. There is 
no limitation upon his power to audit and examine the books and 
records of corporations, stock brokers and agente. Examination 
of the present Act shows that the commissioner has the power to 
enjoin the sale of securities and, finally, 1t will be seen that 
the present Act provides most severe criminal penalties for the 
perpetration of fraud upon the investing public. 

It, thus, would seem very clear that the present Blue 

Sky law is sufficient to meet any problem which may arise in the 
“pale of stocks or securities of Montana corporations within 
Montana to protect the public against fraud or overreaching’ on 
the part of investment companies, corporations, stock brokers 
and stock saleamen, That this is true is borne out by the fact 
that my information is that there hae not bean a single criminal 
complaint filed under this blue sky law for the last seven years. 


There have been complaints, I. am sure, of investors who have been 
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unhappy with their investments. That 18, the stocks which they 
have purchased have not made the profit they anticipated or else 
they have not made any profit at all, but filing under S. Bs Ce 
regulations would not change that situation. 
It would, thus, seem on balance that the legislature 
should not by the enactment of Senate Hill 20 so complicate 3 
qualification of stocks for sale in Montana a# to actually dis- 
courage few Montana enterprises. In my opinion the enactment of 
Senate Bill 20 would completely Federalise our securities act 
and bring all sales of securities of Montana corporations under 
Federal law. ‘That, of course, is the real purpose of Senate Bill 
20. A similar Bill was proposed in the 1959 session and was 
defeated, The principal witness in its support was an employee 
of the securities and ‘exchange commission, The B11] was drafted 
by him. The same is true of present Senate Bill 20. 
a : will Not attempt any detailed analysis ef Senate BAL 
20. However, t would like to make a Low comments on ite 
. | Proponents of the’ Bu. in the Senate urged its enactment 
on the ‘grounds that it was a uniform act. This is not the case, 
Some. changes have been made dn the Blue Sky laws of other atates 
in the west but none of them have adopted a Bill similar to Senate 
Bill 20 and it ia not a uniform Act. 
-I have given many hours of study to Senate Bill 20 and 
XI still cannot understand many of ita provisions. I am gure that 


., there are members of this committee that have studied it aled and. 


have come to the same conelusions, I believe the comuittee is being 
asked to buy a *pig in a poke? with no reanénable aereaniey as to 
how the ‘proposed Aet would apply... 

It is this ambiguity, particularly in section 10, that 
prompts ma to aenert that if Senate Bill 20 becomes a law, every 
security and every company will have to qualify under every secur- 
ities and Exchange regulation. The anbifuities in section 10, 
coupled with the provisions of” ection 12 and 22 would make the 


risk attendant upon the qualification of securities of Montana 


corporations without going through 8. B. C. simply unbearable. 
For example, under Section 12, the registration statement may be 
suspended or revoked if, after its {sauance it is di seovered that 
this statenent 4s incomplete in any material respect, the: 
commissioner being the sole judge as to the defioilency, 
Not only that, but there are most severe criminal and 
@tvil liabilities attached to the failure to make a complete 
statement. For example section 22 has this language, 
cae “Any person who offers or sells a security in violation 
of sections 7 through 10, or offers or sells a security 
by means of any untrue statement of a material fact 
necezsary in order to make the statements made in the 
. light of the circumstances under which they are made 
not misleading (the buyer not knowing of the untruth 
or omission) and he does not, sustain the burden of 
proof that he did not know and in the exercise of 
reasonable care could not have known of the untruth 
or omission ia liable to the person buying the security 
from him, who may sue to recover the consideration paid 
for the security, together with interest at 6% per annum 
from the date of payment, costs and reasonable attorney's 
‘fees, less the amount of any income received on the 
security, upon the tender of the security or for damages 
“if he no longer owns the security." . 
, : In ay opinion, this would make the issuer or seller of 
any security an insuror. The definition of what is misleading and 
untrue are so hasy that no issuer or seller of a security registered 
under section 10 could possibly feel safe in iasuing or selling such 
securities. Section 22 shifts the burden of proof to the issuer or 
Geller of the securities. This provision alone, 4n my opinion, 
would put an end to the formation of new corporations in Montana 
and to the distribution of their stock. The only exceptions would 
- be new corporations of such sise that they could qualify under the 
Securities and Exchange Act. | | . 
‘There are many other features of Senate Bill 20 that, 
in my opinion, are objectionable. They would include the fact that 
the Act sets up another new Agency, another new Bureau, that the 
investment commissioner is given practically unlimited powers of 
making and changing rules and would contemplate under section 2h 
a measure of domination by the Securities and Exchange Commission 


over the investment commiaaioner. 


a 


Le 


I respectfully submit that there is no need for 
any substantial change in our present Blue sky Laws ‘that 
Senate Bill 20 would moat adversely affeck the business 
Browth of this State and that the provisions of tha Act are 
so anbiguotny tneertain and tenuous that it would tend to 
discourage the sale and purchase of the securities of any 
Montana corporation no matter how registered and qualified. 
PY trust that, when the committee reports. on: senate Bill 20, 
that their report will be adverse, : 
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February 22, 1961 


JUDICIARY COMMITTEE 


Meeting of the House Judiciary Committee was held at 8 a.m. 
on Wednesday, February 22nd, 1961. Chairman Haughey presided. 


* Upon roll call all members were present except Stimatz, 
Bush, Lucas, Murray and Jensen, Mineral. 


. Hearing on Senate 5i11 No. 20 was conducted. Mr. Spahr 
D-Cascade, was the first to speak, I think instead of weakening 
the law, but strengthening it, I have to bring some things to the 
attention of the committee. By this bill licenses would be $20.00 
and maybe more, and I think we are way out of line already with 
North Dakota, Washingtcn and Wyoming with our present license fees. 
I think there should be another section or it should be included in 
Section 12 that the company must make a full disclosure of facts. 
Also, I think the word "financial" should be added preceeding the 
word "advisor" wherever it appears. Prudential Diversified says 
they are earning 63%, and they should be made to show that they are 
actually earning such. I don't want the State Auditor to be the 
State Investment Commissioner. It should be anentirely separate 
office. 


Provorents of the bill appeared at this time. First to speak 
was Mr. Harry Jones, representing the Montana Investment Denartment. 
Senate Bill No. 20 is a good bill. We drew the bill up from the 
Washington Act. We asked lir. Newton to come to Helena to appear 
before the committee to assist us. There are appraximately 35 licensed 
stockholders in Montana and approximately 175 investment companies, 
under the present Blue Sky Law. We also have 950 licensed securities 
salesmen. The bill was necessary in view of the increased stock 
activities in Montana. The state would benefit through possible 
increase of revenue, 


Next to speak for the rroponents was Mr. James Newton, Investment 
“Administrator of the U.S. Securities Commission in Montana. I have 
been with this devartment for the past 25 years in the Seattle area. 

My interest in this bill is because of the violations in Montana, A 
larger part of the thievery taking place is because of inactive Montana 
law. It is a business requiring both state and federal governing. 
There have been some amendments suggested wiich I will submit at this 
date, These amendments are in Section 6—2, Section 4-5, Section 13 

and Section 14, It is our belief that the amendments are an imporove- 
ment and that Senate Bill No, 20 be amended accordingly. In 1957 

some amendments were adopted tn the State Securities Law. ‘The bill 
presently before us is a complete overhauling, This bill is basically 
the enforcement act arnroved hy the American Bar Association and of 
course, the industry corroration, Fortunately, however, this committee 


is not dependent about what the Americen Bar Association hanvens to 
think or industry happens to think. I do know that it is revarded 
by menbers of the Bar and the investments as having been successful. 
Alaska has a very similar bill. The bill drafted by the Alaska 
legislature will be practically identical as this bill. Weare very 
fortunate to have had Washington see this bill in actual practice 

for the last year and a half. There hasn't been a community in 
Montana that hasn't been hit by these professionals. These are cases 
which we have actually had in our office. When a good securities 
act is enacted there is a cry, this is going to hurt financing in this 
particular state. A strong Bhue Sky Law believe me, will hurt. 


This bill was drawn primarily to give the Securities Commissioner 
an effective bill to regulate the sale of securities and to make 
practical means of compliance. For a small company to make a 
small offering, it is a real chore. There is no benefit to the 
small company, they have to duplicate their efforts. Under the 
Securities law we have what we call a small offering exemption. 

Lets assume that this small Montana company wants to make $150,000. 
Under this law there is no duplication of effort. Washington adopted 
this law in 1959 and it has worked so well I think other states are 
going to do the same thing. The neople of Montana have to fear the 
itinerant vrofessional. All they want to do is sell and get the heck 
out of here. A salesman who is going to sell these new deals is. going 
to have to live in Montana at least a year. Under the present law it 
provides the Investment Commissioner should be the one to be fair and 
equitable. This bill is much more realistic. It provides that the 
investment commissioner is able to deny as it is fraudulent. If a 
person is convicted who has a prior record a prison sentence of at least 
one year is mandatory. The fees have been put on a more logical basis. 
The Fees are now based upon the amount of stock being sold. Of course, 
that is the way it should be. 


Next to speak as a proponent was Dean Robert Sullivan, Dean of the 
Law School at Montana State University. JI am here speaking only for 
myself, not for the other Commissioner Harrison and Alex Blewett. If 
this bill is enacted it will curb the difficulties Mr. Newton pointed out, 


Mr. Hodges, of Piper, Jaffray and Hopwood in Great Falls, appeared 
- as a proponent. I am here representing the securities industry and we 
are glad to see a bill in here to protect the investor, This bill is 
very good and very well needed. We have been the play for the first 
buck artist. 


First to speak for the opvonents was Mr. Leif Erickson, Attorney 
at Helena, Montana. I think this bill makes it more difficult for 
legitimate enterprise. My basic opoosition to this bill is it is a 
bill to regulate. Jurisdiction is taken from Montana entirely. Section 
10 of the act sets up such ambiguous rules, Copy of remainder of sneech 
is attached to these minutes, 


Mr. .wobert H. Nelson, registered Montana Snzgineer and a Consulting 
Geologist and Private Investor, was the next opnonent to speak. I am 
interested that this bill will effectively throttle not only the 
criminal but the free enterprise, I believe that full disclosure was 
the original ourvose of the act. In other words, this bill cives 
the comnissioner unrelatec vower to pass on the advice or the oronriety 
of an investment. I don't think that you could have one commissioner 
who could tell who is just, etc. Ithink it draws a stumbling block 


not only in Montana, but if enacted throughout the country. 


Mr. Norman J, Holter, spoke next as an opnonent. Copy of speech 
is attached to these minutes. 


Mr. Newton spoke on rebuttal. Montana people do not make 
complaints. The FBI does not investigate your SHC. This bill is 
designed to circumscribe the power of the commissioner. 


Mr. R. B. Richardson, President of Western Life Insurance 
Company, sppearing as neither an opponent or proponent, wished to 
offer an amendment. 


Both Mr. Erickson and Mr. Holter stated that the present law 
is adequate. 


Questions were directed to the speakers. 


Motion was made by Bentz and seconded by Lord that Senate 
Bill No, 20 be postponed. Motion carried. 


Senate Bill No. 133 was considered. Conklin moved, seconded 
by Cerovski, that Senate Bill No. 133 Be Concurred In. M)tion 
carried, 


Meeting will be held upon recess of the House today at 1:30 p.m. 
to study Senate Bill No. 20 further, 


Motion was made by Dykstra and seconded by Lord that the meeting 
be adjourned, , 


JAMES M. 


February 22, 1961 


JUDICIARY COMMITTEE 


“ Meeting of the House Judiciary Committee was held at 
1:30 p.m. on Wednesday, February 22, 1961. Chairman Haughey 
presided. 


Upon roll call all members were present except Lord, 


Senate Substitute for Senate Bill No. 165 was considered. 
Motion was made by Stimatz and seconded by Bradford that 
Senate Substitute for Senate Bill No. 165 Be Concurred In. 
Motion carried. 


Senate Bill No. 148 was considered. Motion was made by 
Murray and seconded by Dykstra that Senate Bill No. 148 
Be Not Concurred In, Substitute motion was made by Hlewett 
and seconded by Keller that Senate Bill No. 148 be passed for 
the day until authors appear. 


Sub-committee report was given by Mr. Blewett on Senate 
Bill No. 103, Motion was made by Bradford and seconded by 
Lucas that Senate Bill No. 103 Be Not Concurred In. Motion 
carried, 


' Chairman Haughey appointed Mr. Bradford, Mr. Cerovski 
and Mr, Stimatz to a sub-committee to further study Senate 
_ Bild No. 20. 


Senate Joint Menorial No. 3 was considered. Chairman 
Haughey explained this bill. Motion was made by Keller and 
seconded by Bush that Senate Joint Memorial No. 3 Be Concprred In. 
Motion carried. Mr. Conklin was the only descending vote. 


Mr. Durkee, D-Hill, spoke at this time on Senate Bill 
No. 148. Motion was made by Bush and seconded by Bradford 
that Senate Bill No. 148 Be Concurred In, Motion lost, 
Bill was passed for the day. 


Motion was made by Dykstra and seconded by Blewett that 
the meeting be adjourned. Meeting adjourned at 2 p.m 
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Statement by Norman J, Holter 
Before The Judiciary Committee of the Montana House of Representatives 
February 22, 1961 


My name is Norman J. Holter. I live in Helena, Montana where I was born and 
where I am a property owner and taxpayer. I appreciate the opportunity to appear at 
this Committee meeting on Senate Bill 20, AN ACT RELATING TO SECURITIES AND CREATING 
THE OFFICE OF INVESTMENT COMMISSIONER. My purpose is to present reasons, from the 
viewpoint of a professional investor, as to why an adverse report by your Committee 
would be in the best interests of the State of Montana. 


First a few words on my qualifications to have an opinion on the merits of the 
bill before you. The primary source of my livelihood for the past fifteen years has 
been a salary paid me to invest considerable funds belonging to others. My training 
includes college, paid understudy with successful investors and over twenty-five 
years of active practical experience. Thus I speak as a professional investment 
manager with an occupation entailing heavy responsibilities and which is already 
beset with enough complications without the stifling mechanics of SB 20. In this 
occupation I have personally founded and helped found numerous corporations, partner- 
ships and other organizations both in and outside the state of Montana. The Montana 


_ ventures have made a tangible contribution to our State's economy. Details of my 


background are omitted to save time but I shall gladly answer any specific questions 
on my investment career. 


My interest in appearing against SB 20 arises from my experience with venture 
capital in young new, companies where this bill would primarily apply. Many or most 
of those cgmpanies were I have played a major part would never have been formed were 
SB 20 in effect -— not because I object to protecting the gullible and the. senile 
from fraudulent promotors but because SB 20 would also stifle badly needed new 
legitimate enterprise. I am not appearing on behalf of any company and I ask your 
indulgence on matters of law where I am on unfamiliar ground. om 


Should I be in a minority in objecting to SB 20 it might be because there are 
but few investors in Montana charged with the responsibility of actively encouraging 
and forming new ventures of the type too unseasoned to go through brokers offices. 
Brokerage houses no doubt want SB 20 passed so that investment funds will be diverted 


from new ventures to listed and over-the-counter stocks*and hence increase the 


commission business. I think new Montana ventures are better for Montana, including 
its labor force, than buying General Motors through a broker. My ancestors and I have 


been helping to build Montana for over a century and I hope this activity will be allowed 


to continue. 


Next I ask what I think is the important question of whether SB 20 is needed 
at all even if its objectional features were not present. If the purpose of SB 20 
is to prevent or punish fraud, I ask how many fraud complaints or bond forfeitures 
have occurred in past years in Montana which require the repeal of so mich of pre- | 
sent law and the substitution of the burdensome red tape of SB 20, It appears there 


*Such stocks are exempt fram sections 7 through 12 of SB 20 (p. 29 parg. &) 
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have been none in at least seven years. If securities fraud has been widespread then 
SB 20 is either an indictment of our law enforcement agencies or is a monument to the 
gullible who don't even file complaints when defrauded. Our present laws are mighty 
tough and will suffice if complaints are made and the law enforced. I have heard 
arguments that SB 20 is desirable because of present red tape and confusion but I 
hardly think that the substitution of new red tape for old is going to change this. 
Therefore I say that SB 20 is not needed. 


I want to especially discuss the tangible harm which I feel would ensue if 
the provisions of SB 20 becgme law. Speaking generally, this bill would not only 
increase the expense of state government but would also decrease the income to the 
State of Montana by discouraging new legitimate ventures. Thus I feel it is a 
double failure insofar as it relates to Governor Nutter's program of balancing. the 
budget. = 
By way of specific objections I will first mention those which taken 
together would act, in my opinion, as a great deterrent to new legitimate Montana 
enterprise. I for one would not form a company or become an officer or director. 
thereof were section 22, page 39, paragraph 2 in effect where, if there is an omission 
to state a material fact, the burden of proof of non-violation is on the individual 
(page 40 line 25}, This makes one guilty until proven innocent and it is easy to 
unintentionally omit a material fact even when fraud is not involved. Negative 
knowledge is impossible to prove anyway yet this section, which in effect requires 
a guarantee by any partner, officer or director that a stock is going to be a success 
ful investment would subject everyone in sight to lawsuit at the whim of any dis- 
gruntled investor. This section should mark the prompt end of any new Montana 
ventures since no responsible person is going to guarantee honesty, of a salesman 
who might be a secret crook employed by a legitimate enterprise. (Yet should the 
Commissioner use confidential ormation for his personal benefit no penalties 
are mentioned (page 43 parg. 3). : 


Another serious item which would work to discourage new ventures is the exten- 
sive red tape and delays which would be involved. These are not merely an inconven- 
dence but would make it impossible to employ and keep capable executives or technical 
personnel in the formative stages when the existence of the company might depend on - 
the whims of the Commissioner, The long periods of doubts and delays. caused by the 
SB 20 red tape would make it impractical to start organizing unofficially the impor- 
tant nucleus of people and ideas upon which to build when approval was obtained. 
The following examples are petty in themselves but the principal is not and the sheer | 
magnitude of such red tape could easily be the added straw needed to discourage the 
whole idea of a new venture, One such example is the requirement that the order of 
priority in which cash proceeds will be used must be shown (page 21 line 57). The ~ 
Commissioner might as well step in and manage the company in its day to day decisions 
as it is impossible to know the order of receipt of accounts payable. Also once 
registration is approved why should it be necessary to report the progress of the 
offering (page 25 line 48)? What has this to do with fraud prevention? This and 
similar things smack of bureaucratic empire building. 


Another item to discourage new ventures is the vast discretionary powers given 
the Commissioner. With the ground rules subject to change one would always have a 
Sword of Damocles over his head and it would be easier to just skip it. A few of 
many examples are allowing the commissioner to arbitrarily omit any item of informa. 


#3 


tion from a registration statement (page 24 line 9); the power of the commissioner +o 
enter a stop-order without notice or hearing (page 18 line 62); the power of the com 
missioner to summarily postpone or suspend registration (page 12 line 121); the 

power of the commissioner to designate or rule which persons shall come under the 
regulations of paragraph 5 of section 4 (page 4 line 58); the power of the commissioner 
to revoke registration if in his judgment such action is in the public interest; the 
power of the commissioner to deny or revoke certain exemptions of section 14 (page 33 . 
line 74); the requirement of an irrevocable consent making the commissioner the attorney 
of the applicant to receive service in civil actions (page 34 line 5 of section 15); 

the discretion given the commissioner to conduct investigations either publicly or 
privately and the discretion to require oath or not (page 36 section 19); the 
requirement that one must testify regardless of any plea of self incrimination — I 

am not a lawyer but this sounds too broad and possibly unconstitutional, 
then there is 
The excessive powers under section 22 have been mentioned. earlier; /the pro~ 
vision that no person acquiring securities can waive compliance with SB 20; the find- 
ings of the commissioner are conclusive, short of appeal if supported by creditable 
evidence but it is not stated whose opinion is used to establish creditability; . the 
power of the commissioner to meke, amend, and rescind rules in-his discretion (page 42 
line 4); the power of the commissioner to fix travel expenses and living allowances, 
any other law to the contrary notwithstanding (page 43 line 40} etc., etc. I for one 
would not attempt any new business under such broad capricious powerful and arbitrary 
rules. 


The additional expense caused by the red tape of SB 20 would be enough to 
prevent the birth of enterprise in the very small brackets, 


Other objections, not so clearly related to stifling new business, are as follows: 


SB 20 proposes to create a type of law which is very likely to be changed in 
connection with the Federal S.E.C. Dean James M,. Landis, one of the authors of the 
S.E.C. Act, and former Commission Chairman, made a report last month at the request 
of President Kennedy recommending sweeping changes to make the S.E.C. more effective 
and more in accord with original legislative intent. To save time, I have appended 
a photostat of this important report with the most essential aspects underlined in 
red. I shall quote one statement in particular in regard to the tendency of these 

‘ commissioners. 


"This is to move away from the legislative standards of full disclosure 
to a judgment on the quality of the securities being registered. The 
history of state security regulation in this respect gives ample evi- 
dence of the undesirability of establishing a bureaucracy with powers 

of this nature. True, there is every temptation to move in this 
direction as one views as a whole the rapacity of promoters and under- 
writersand the unwillingness of a greedy and speculative public to try 
to understand the simplest facts of corporate finance. But control and 
supervision over the activities of the selling group and the marginal 
fringe of brokers and dealers making markets in these issues, can do more 
to dampen this type of financial piracy than the use of the registration 
powers for purposes for which it was not intended." 


I urge you to study the brief Landis report before you recommend the adoption of 
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a set of laws which are very likely to soon be obsolete in Washington -- this would 
be an embarrassing example of putting Montana behind the times. If new law is needed, 
let it wait until after the S.E.C. reorganization. 


Nothing is said about the qualifications of the investment commissioner. I 
believe that few, if any Montana attorneysha¥Cever handled an SEC underwriting and 
such experience should surely be a minimum qualification to say nothing of the need for 
wide investment experience on the part of the commissioner, 


The temptation to commit unethical acts on the part of the commissioner will 
be great since he can permit the omission any information of any registration 
statement (page 24 line 9), can investigate whatever he wants to at the investiga~ 
tees expense and at rates set by the commissioner (page 42 parg. 2), and he has 
many other unnecessarily vague and discretionary powers. 


Why are many sections of the bill not applicable to an executor, adminis-— 
trator or guardian? (Page 31 line 26). Such individuals are often under great 
pressure to unload bad stock on others and they have just as much right to be 
crooked as do fraudulent promotors. I question the wisdom of passing SB 20 with the 
grandfather clause exempting present situations in which large unsold backlogs of 
securities exist. New ventures would thus be in a bad competitive position when 
trying to sell stock when other companies, not covered by SB 20, were also trying to 
sell stock. 


The bill is very vague in defining what is meant by an investment advisor, 
What about Montana companies where funds are raised and investment decisions are then 
made by a massive board of directors? ie each of them an investment advisor? 
What if a director votes for an investment and it turns out to be bad or he votes 
against an investment and it turns out to be good? Is the president of a corporation 
an investment advisor if he puts some of the company's surplus funds into common 
stock (none of this is considered in SB 2C)? 


Who is to do the work of the State Auditor while he ig acting as Investment 
Commissioner? 


I suspect that the bill is inconsistent by its failure to include legislative 
standards of procedure for the promulgation of rules and regulations and their 
administration. 


In closing I can say that it matters little to me as an individual one way 
or the other since opportunities abound outside of Montana and I have had consider- 
able experience in forming non-Montana companies. . Also attached to the report is 

a recent news release describing a new organization which I helped to form. Whether 
others feel the same way or not I for one would take no part in creating such new 
enterprise if SB 20 becomes law in its present form. I don't think this bill is 
needed, I don't think it will cure any of the present ills inthis department, and 
I am positive that it would discourage both local and out-of-state capital from 
creating new enterprise here, ; 


Thank you for listening. 
Norman J. Holter 
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dent in these matters: should be respected 
by the Congress unless he is palpably 
wrong. 

Blueprints as to further reorganization 
of the various agencies cannot be submitted 
at this time. But certain ideas as to what 
the outlines of each reorganization should 
generally bé can be suggested. These can 
best be set forth by a brief examination of 
some of the major regulatory agencies. 

es ¢ 8 


3. The Securities and Exchange Commission 


The problems of the Securities and Ex- 
change Commission are relatively simple. 
Much of the delays that characterize its 
operation stem from the fact that it, more 
than any other agency, has been starved 
for appropriations. Even the recent in- 
creases have not restored the amounts for- 
merly available. What has been responsible 
for this attitude other than pure ignorance 


as to the significance of its functions is dif- 
ficult to fathom. But more than increasing | 


its appropriations is necessary. 
fuch of the dela: h is is 
providing fer simpler forms of registration 
and_a simplified supervision of the- process 
~of registration with respect'to. seasoned se- 
surities, bonds and debentures with an A 
or B rating and preferred stocks that for a 
past period have shown an appropriate ratio 
of earnings to dividends payable on such 
stocks. In the case of seasoned securities 
of this nature, the issuer and underwriter 
should be relied on to furnish full and ac- 
curate statements of fact and deficiency 
letters could be substantially abolished. It 
scould_also. reliewe from registration re- 
quirements certain admittedly technical pub- 
lic_« offerings for which registration. is now 
technically necessary. The necessity for 
maintaining a currently effective registration 
statement on convertible securities, options 
and warrants, when an adequate market 
exists for the basic securities and adequate 
information is available in annual financial 
reports or proxy statements, is an example 
of a situation where registration is unneces- 
sary. The issuance of restricted options to 
groups of employees not too excessive in 
number is another such examole. More of 
them can be found. Rejieving the Commis- 
sion and the industry of the necessity for 
acting on registration statements in such 
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Situations would clear the Commission's docket 
to some degree and nefieye the indwatry of 
MNnecessary costs. 

.The deficiency letter, a most valuable 
extra-legal development, has a real place 
with regard to the more promotional and 
speculative securities. There has grown up 
over the years a considerable tendency to 
indulge in lint-picking in_ these. lettera,. re- 
sulting in del 


Another tendency has become noticeable due 
to the attitude of certain Commissioners 
shortly following World War Il. This is 


to move away from the legislative standards 
full disc fad } L 


ity of the securities being registered. The 
history of ‘state “security regulation in this 
Sespect gives ample evidence of the undesir- 
_ability of establishing a ‘bureaucracy with 
_powers of this nature. True, there is every 
temptation. to. move in this direction as one 
views as_a whole the rapacity of promoters 
and underwriters and the unwillingness of a 
greedy and speculative public to try to un- 
derstand the simplest facts _Of cor corporate 
finance. But “control and supervision over 
the activities of the selling group and the 
marginal fringe of brokers and dealers 
making markets in these issues, can do more 
to dampen this type of financial piracy than 
‘the use of the registration powers for pur- 
_poses for which it was not intended. _/ 
Similarly controls should be extended 
more widely as against so-called investment 
advisers, many of whom have morals not 
exceeding those of tipsters at the race track. 
Even our conservative newspapers carry 
horrendous advertisements as to the prowess 
of particular advisers and the aura that 
these advisers have engendered has led to 
imitation of their tactics by large and re- 
spectable brokerage houses. Here is a field 
that the Securities and Exchange Commission 
is beginning to plough and money made 
available for such a purpose will pay ample 
dividends in turning savings away from 
rank speculation to reasonable investment. 


One 
mmission 


of the Securities and Exchange Commission 
lies_in the issuance of regulations and forms. 
Important cegulations have been delayed 
for years, Some reason for this delay lies 
in the inherent complexities of the problems 
and the commendable practice of the Secu- 
rities and Exchange Commission, so different 
from that of the Federal Aviation Agency, 
of affording opportunities to the industry to 
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comment on proposed regulations. But an stock exchanges. As a practical matter, 
element of delay arises from the incapacity certain restraining lines have to be drawn, 


of. the. ves t 


iP. 

igance_of their resolution to the financia 

community, Because of the excellence of 
its staff and the inherent complexities of the 
problems, the Commission in _a_sense_ is 
the captive of its staff. It appears to 
incapable at times of resolving differences 


tion | 


w 
makes_forc_delay. The recent confirmed 
appointment of a career employee as a 
Commissioner may provide some remedy 
for this situation. But it points up the 
absolute necessity for having qualified in- 
dividuals as members of the Commission. 
Rapidity of decision in many matters is 
more important in the Securities and Ex- 
change Commission than in most of the 
other regulatory agencies. _The failure_to 
get_a decision or delay in making a decision 
is _in itself defeat in many cases. Delegation 
thus becomes essential. Too little of this 
characterizes the work of the Commission 
and, when it does exist, the line of delega- 
tion is not clear. Decisions, important de- 
cisions, are made by subordinates at fairly 


low levels and, because of time pressures of 
such importance to usiness of Gnancing, 


acceleration of the effective date of registra- 
tion statements decision is not delegated and 
unnecessary time ig consumed by the Com- 
mission in dealing with a problem that in 
nine out of ten cases is simple of solution. 

The Securities and Exchange Commission 
has an opinion writing section whose quality 
is high, if not the highest among the agen- 
cies. Nevertheless, it should be_abolished 
_and individual Cofnmissioners held individually 
responsible for the enunciation of the grounds 

.. upon which conclusions of the Commission 
are stated to rest. If the numerous speeches 
and articles of the various Commissioners 
are a test of their capacity for articulation, 
this should not be an impossible task. 

The extension of the Commission’s power 
of forcing appropriate disclosures with re- 
spect to securities in the over-the-counter- 
market—an extension long urged by the 
Commission—is a matter for legislative action. 
As an ideal it has basic merit, particularly 
with respect to categories of securities, such 
as bank and insurance stocks, which have 
traditionally refrained from listing on the 
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perhaps tighter than those presently sug- 
gested by the Commission. 

From the standpoint of the formal Presi- 
dential action needed with respect to the 
Securities and Exchange Commission, the 
only thing required is further strengthening 
the powers granted to the Chairman in 1950 
to the full extent heretofore suggested for 
the Interstate Commerce Commission and 
the implementation of its powers to delegate 
adjudicatory matters to hearing examiners 
and employees. 


SUMMARY AND CONCLUSIONS 


A number of suggestions with reference to 
improving the organization and procedures 
of certain of the regulatory agencies are 
contained in the above report. Many of 
these recommendations can be adopted, if 
deemed desirable, by action of the agencies 
themselves; others can be incorporated in 
the plans for reorganization to be prepared 
as. suggested below and are therefore not 
repeated in this summary. 

But there are certain matters that need 
immediate attention, such as. administrative 
.delays.and the lack of policy formulation 
both within an agency and among various 
agencies. An answer that can be made to 


the co-ordination of inter-agency activities is’ 


the consolidation of their various functions 
within a new Department. Such an answer 
may eventually be the right answer to many 
of the situations herein detailed. It was 
the answer made in 1953 by the creation in 
the Department of Health, Education and 
Welfare and the consolidation within it of 
functions formerly widely dispersed. But 
the beginnings of that project go back thirty 
years to a recommendation by President 
Harding in 1923. The present needs are too 
pressing to await the initiation of what 
would be a mammoth project of consolida- 
tion in the fields of transportation, com- 
munication, and energy, and even a huge 
project in any one of them. The prime and 
_dmamediate need in these fields is for de- 
_yeloping and coordinating policy immediately 
at_a high staff level” Operations for the 
moment can be left to the existing agencies, 
whose conduct should in the light of these 
recommendations show marked improve- 
ments. If experience later would dictate 
the desirability of the consolidation of cer- 
tain operating functiona, they will then have 
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become sufficiently identified and under- 
stood to enable their intelligent consolida- 
tion in an appropriate departmental struc- 
ture. To attempt sech consolidation in the 
absence of the experience that would be 
derived from determined effort to evolve 
policy through coordination directly under 
the President, would be substantially to 
plan im vacuo, The creation of a mechanism 
for staff coordination can and should begin 
now. Its staff work as envisaged herein 
will carry within itself means for the im- 
plementation of its dircctives. 


With this thought in mind, the following 
recommendations are made: 


1. Secure for the President m__the 


Congress the right to propose reorganiza- 
tou plans pursuant to powers heretofore 


granted the President under the Reorgan- 


ization Act of 1949, subject to veto by a con-. 


current resolution of both Houses of the 
Congress. The powers to propose plans 
should be available for a minimum of two 
years but preferably for four years. 

2. Propose a reorganization plan for the 
Interstate Commerce Commission whereby 
its Chairman will be designated by the 
President and serve as Chairman at his 
pleasure. 

3. Propose a reorganization plan for the 
Federal Power Commission making clear 
that the tenure of its Chairman is at the 


[aleasure of the President. 
4. Propose reorganization plans for the 


Interstate Commerce Commission, the Civil 

‘Aeronautics Board, the Federal Communi- 
cations Commission, the Federal Power 
Commission, the National Labor Relations 
Board, the Federal Trade Commission, and 
the Securities and Exchange Conrmission 
which will make clear that the Chairman’s 
authority extends to all administrative mat- 
ters within the agency, including respon- 
sibility for the preparation and review of its 
budget estimates, the distribution of ap- 
propriated funds according to major pro- 
grams and purposes, and the appointment of 
all personnel, except (i) those whose ap- 
pointment is by statute vested in the Presi- 
dent, (ii) division heads whose appointment 
must be confirmed by a majority of the 
agency members, (iii) special assistants, 
nut in excess of three, to each of the mem- 
bers, which appointments shall be made by 
thaerespective members. 


$. Propose reorganization plans for the 
same agencies providing for the delegation 
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to panels of agency members, single agency 
members, hearing examiners or boards of 
employees for final determination all ad- 
judicatory matters subject only to dis- 
cretionary review by the agency en banc 
on petition by a party in interest. 

- 6 Create within the Executive Office of 
the President with appropriate powers an 
office for the Coordination and - Develop- 
ment of Transportation Poliey to develop 
and implement a national transportation 
policy. This should be accomplished by a 
reorganization plan transferring to this 
Office all the responsibilities now vested 
in the Undersecretary of Commerce for 
Transportation. 

7. Create within the Executive Office of 
the President with appropriate powers an 
Office for the Coordination and Develop- 
ment of Communications Policy and simul- 
taneously by executive order transfer to 
this Office all powers relating to telecom- 
munications now vested in the Office of 
Civil and Defense Mobilization. 

8. Create within the Executive Office of 
the President with appropriate powers an 
Office for the Coordination and Develop- 


“ment of Energy Policy with authority to 


propose to the President plans for the de- 
velopment of the energy resources of this 
nation. 

9. Create within the Executive Office of 
the President with appropriate powers an 
Office, for the Oversight ot Regulatory 
Agencies which will assist the President in 
discharging his responsibility of assuring 
the efficient execution of those laws that 
these agencies administer. 

10. Abolish the present President’s Ad- 
visory Committee on Government Organi- 
zation. 

11. Abolish the positions of such Special 
Assistants to the President who have here- 
tofore had as their major concern matters 
within the purview of the Offices to be 
created under recommendations 6, 7, 8 
and 9, 

12. ‘The offices mentioned in recommenda- 
tions 6, 7, 8 and 9 can be substituted for 
the Office for Emergency Management, 
which in its present form can be abolished. 

13. Impose upon the Office for the Over- 
sight of Regulatory Agencies the duty to 
prepare for the President detailed rcor- 
ganization plans for the regulatory agencies 
with prime emphasis on the Fedgral Power 
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February 23, 1961 
JUDIC TARY COMMITTEE 


Meeting of the House Judiciary Committee was held at 7:30 a.m. 
on Thursday, February 23, 1961. Chairman Haughey presided. 


Upon roll call all members were present except Murray. 


Senate Bill No. 167 was considered. Mr. Blewett gave his 
sub-committee report on this bill. Motion was made by Blewett 
and seconded by Bradford that Senate Bill No. 167 be amended 
and As So Amended Be Concurred In. Motion carried. 


Senate Bill No. 195 was taken up. Mr. Don Skerritt, 
representing Montana Sheriff's & Peace Officer's Association 
spoke. We have been plagued with sex offenses in Bozeman, 

This is sort of a deviate act. This gives us a chance to put 

our finger on them when they come into the county. In most cases 
they are people who have heen in orison prior, I don't know 
whether it will even work yet, but we would like to try it. We 
are after the lewd and lascivious acts against a child. Questions 
were directed to the sneaker bv the conmittee members. 


Motion was made by Dykstra and seconded by Bradford that 
Senate Bill No. 195 Be Concurred In. Motion Lost. Motion was 
made by Conklin and seconded by Lord that Senate Bill No. 195 
be placed in a sub-committee. Motion carried. 


Senate Bill No. 20 was considered. Sub-committee report was 
given by Mr. Stimatz, After explanation of the proposed amendments 
Bradford moved, seconded by Stimatz that the amendments be adopted. 
Motion carried. 


Jensen of Lake moved, seconded by Keller that Senate Bill No. 20 
As Amended Be Concurred Tn Motion carried. 


Senate Bill No. 90 was considered. Justice Wesley Castles 
appeared for Senate Bill No. 90. This bill was put in at the request 
of the Judges Association. At the meeting last fall Judge Derry of 
Billings suzgested such a bill and the judges unanimously agreed to 
request this bill be introduced this session. There are two district 
judges in the state who have expressed interest against the bill, 

The purpose of the bill is to provide fa devartmentalization in the 
three judge districts. Questions were directed to Judce Castles, 
Motion was made by Keller and seconded by Bentz that Senate Bill No. 90 
Be Concurred In. Motion carried. 
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‘““(d) It shall be unlawful for any person to have in 
his possession or under his control, more than one (1) 
Montana operator’s or chauffeur’s license at any one 
time.”’ 


Section 2. Repealing all acts and parts of acts m con- 
flict herewith. 


Approved March 16, 1961. 


CHAPTER 250 


An Act to Increase by Three Per Cent (3%), for the 
Two-Year Period Beginning July 1, 1961 and Ending 
June 30, 1963, the Foundation Programm Schedules Pro- 
vided in Section 75-3612, Revised Codes of Montana, 
1947, as Amended by Chapter 267, Laws of 1959. 


Be it enacted by the Legislative Assembly of the State of Montana: 


Section 1. For the two-year period beginning July 1, 
1961 and ending June 30, 1963, the foundation program 
schedules provided in section 75-3612, Revised Codes of 
Montana, 1947, as amended by chapter 267, laws of 1959, 
shall be increased by the amount of three per cent (3%). 


Section 2. The foundation program schedules so in- 
ereased shall be the basis for general fund school budgets 
adopted by the trustees of all school districts and county 
high schools in June, 1961, and June, 1962, which budgets 
shall be applicable to the fiscal years 1961-62 and 1962-63 
respectively. 


Approved March 15, 1961. 


CHAPTER 251 


An Act Relating to Securities and Creating the Office of 
Investment Commissioner; Providing for the Adminis- 
tration of the Act and Prescribing Certain Powers and 
Duties in Connection Therewith; Providing for the Reg- 
istration of Securities; Providing for the Registration of 
Broker-Dealers, Salesmen, and Investment Advisors; 
Exempting Certain Securities and Security Transactions 
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From the Provisions of the Act; Providing for Consent 
to Service of Process; Providing for Registration Fees 
Under the Act; Providing for Investigations; Providing 
for Judicial Review of Orders; Defining Terms; Pro- 
viding Penalties; Providing Effective Date of Act; Re- 
pealing Section 66-2001; Section 66-2002, as Amended 
by Section 1, Chapter 178, Laws of Montana, 1957; 
Section 66-2003, as Amended by Section 2, Chapter 
178, Laws of Montana, 1957, Sections 66-2004 Through 
66-2006; Section 66-2007, as Amended by Section 3, 
Chapter 178, Laws of Montana, 1957; Sections 66-2008 
Through 66-2017; Section 66-2018, as Amended by Sec- 
tion 4, Chapter 178, Laws of Montana, 1957; Sections 
66-2019 Through 66-2022; Section 66-2023, as Amended 
by Section 5, Chapter 178, Laws of Montana, 1957; Sec- 
tion 66-2024, as Amended by Section 6, Chapter 178, 
Laws of Montana, 1957; Sections 66-2025 and 66-2026, 
Revised Codes of Montana, 1947, and All Acts and Parts 
of Acts in Conflict Herewith. 


Be wt enacted by the Legislative Assembly of the State of Montana: 


Section 1. Office of investment commissioner. The 
office of the investment commissioner is hereby created, 
and the state auditor of Montana is hereby made and con- 
stituted ex officio investment commissioner. 


Section 2. Short title. This act may be cited as the 
‘‘securities act of Montana.’’ 


Section 3. Statutory policy. This act shall be so con- 
strued as to effectuate its general purpose to make uni- 
form the law of those states which enact it. 


Section 4. Definitions. When used in this act, un- 
less the context otherwise requires: 


(1) ‘‘Commissioner’’ means investment commissioner 
of this state. 


(2) ‘‘Salesman’’ means any individual other than a 
broker-dealer who represents a broker-dealer or issuer in 
effecting or attempting to effect sales of securities, but 
‘‘salesman’’ does not include an individual who represents 
an issuer in (a) effecting a transaction in a security ex- 
empted by subsections 13 (1), (2), (8), (9), (10), or 
(11), of this title, (b) effecting transactions exempted by 
section 14, or (c) effecting transactions with existing em- 
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ployees, partners, or directors of the issuer if no commis- 
sion or other remuneration is paid or given directly or 
indirectly for soliciting any person in this state. A part- 
ner, officer, or director of a broker-dealer or issuer is a 
‘‘salesman’’ only if he otherwise comes within this def- 
inition. 

(3) ‘‘Broker-dealer’’ means any person engaged in the 
business of effecting transactions in securities for the ac- 
count of others or for his own account. ‘‘Broker-dealer’’ 
does not include (a) a salesman, issuer, bank, savings in- 
stitution, trust company or insurance company, (b) a per- 
son who has no place of business in this state if he effects 
transactions in this state exclusively with or through the 
issuers of the securities involved in the transactions, other 
broker-dealers, or banks, savings institutions, trust com- 
panies, insurance companies, investment companies as de- 
fined in the investment company act of 1940, pension or 
profit-sharing trusts, or other financial institutions or in- 
stitutional buyers, whether acting for themselves or as 
trustee, or (c) a person who has no place of business in 
this state if during any period of twelve (12) consecutive 
months he does not direct more than fifteen (15) offers 
to sell or to buy into this state in any manner to persons 
other than those specified in clause (b). 


(4) ‘‘Quaranteed’’ means guaranteed as to payment 
of principal, interest, or dividends. 


(5) ‘Investment adviser’? means any person who, for 
compensation, engages in the business of advising others 
either directly or through publications or writings, as to 
the value of securities or as to the advisability of invest- 
ing in, purchasing, or selling securities, or who, for com- 
pensation and as a part of a regular business, issues or 
promulgates analyses or reports concerning securities. 
‘‘Investment adviser’’ does not include (a) a bank, sav- 
ings institution, trust company or insurance company; 
(b) a lawyer, accountant, engineer, or teacher whose per- 
formance of these services if solely incidental to the prac- 
tice of his profession; (c) a broker-dealer; (d) a publisher 
of any bona fide newspaper, news magazine, or business 
or financial publication of general, regular, and paid cir- 
culation; (e) a person whose advice, analyses, or reports 
relate only to securities exempted by subsection 13 (1) 
of this title; (f) a person who has no place of business in 
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this state if (i) his only clients in this state are other in- 
vestment advisers, broker-dealers, banks, savings institu- 
tions, trust companies, insurance companies, investment 
companies as defined in the investment company act of 
1940, pension or profit-sharing trust, or other financial 
institutions or institutional buyers, whether acting for 
themselves or as trustees, or (ii) during any period of 
twelve (12) consecutive months he does not direct busi- 
ness communications into this state in any manner to more 
than five (5) resident clients other than those specified 
in clause (i); or (g) such other persons not within the 
intent of this paragraph as the commissioner may by rule 
or order designate. 


(6) ‘‘Issuer’’ means any person who issues or proposes 
to issue any security, except that with respect to certi- 
ficates of deposit, voting trust certificates, or collateral- 
trust certificates, or with respect to certificates of inter- 
est or shares in an unincorporated investment trust not 
having a board of directors (or persons performing simi- 
lar functions) or of the fixed, restricted management, or 
unit type, the term ‘‘issuer’’ means the person or persons 
performing the acts and assuming the duties of depositor 
or manager pursuant to the provisions of the trust or other 
agreement or instrument under which the security is is- 
sued. 


(7) ‘‘Non-issuer’’ means not directly or indirectly for 
the benefit of the issuer. 


(8) ‘‘Person,’’ for the purpose of this act, means an 
individual, a corporation, a partnership, an association, a 
joint-stock company, a trust where the interests of the 
beneficiaries are evidenced by a security, an unincorpo- 
rated organization, a government, or a political subdivi- 
sion of a government. 


(9) ‘‘Sale’’ or ‘‘sell’’ includes every contract of sale 
of, contract to sell, or disposition of, a security or interest 
in a security for value. ‘‘Offer’’ or ‘‘offer to sell’’ in- 
cludes every attempt or offer to dispose of, or solicitation 
of an offer to buy, a security or interest in a security for 
value. 


Any security given or delivered with, or as a bonus on 
account of, any purchase of securities or any other thing 
is considered to constitute part of the subject of the pur- 
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chase and to have been offered and sold for value. A 
purported gift of assessable stock is considered to involve 
an offer and sale. Every sale or offer of a warrant or 
right to purchase or subscribe to another security of the 
same or another issuer, as well as every sale or offer of a 
security which gives the holder a present or future right 
or privilege to convert into another security of the same 
or another issuer, is considered to inelude an offer of the 
other security. 


(10) ‘‘Securities act of 1933,’’ ‘‘securities exchange 
act of 1934,’’ ‘‘public utility holding company act of 
1935,’’ and ‘‘investment company act of 1940’’ mean the 
federal statutes of those names as amended before or after 
the effective date of this act. 


(11) ‘‘Security’’ means any note; stock; treasury 
stock; bond; debenture; evidence of indebtedness; certi- 
ficate of interest or participation in any profit-sharing 
agreement; collateral-trust certificate; pre-organization 
certificate or subscription; transferable share; investment 
contract; voting-trust certificate; certificate of deposit for 
a security; certificate of interest or participation in an 
oil, gas or mining title or lease or in payments out of 
production under such a title or lease; or, in general, any 
‘interest or instrument commonly known as a ‘‘security,’’ 
or any certificate of interest or participation in, tempo- 
rary or interim certificate for, receipt for, guarantee of, 
or warrant or right to subscribe to or purchase, any of 
the foregoing. ‘‘Security’’ does not include any insur- 
ance or endowment policy or annuity contract under 
which an insurance company promises to pay a sum of 
money, either in a lump sum, or periodically for life, or 
some other specified period. 


(12) ‘‘State’’ means any state, territory, or possession 
of the United States, as well as the District of Columbia 
and Puerto Rico. 


Section 5. Fraudulent and other prohibited practices. 
(1) It is unlawful for any person, in connection with the 
offer, sale or purchase of any security, directly or in- 
directly 


(a) to employ any device, scheme, or artifice to de- 
fraud, 


(b) to make any untrue statement of a material fact 
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or to omit to state a material fact necessary in order to 
make the statements made, in the light of the circum- 
stances under which they are made, not misleading, or 


(c) to engage in any act, practice, or course of busi- 
ness which operates or would operate as a fraud or deceit 
upon any person. 


(2) It is unlawful for any person who receives any 
consideration from another person primarily for advis- 
ing the other person as to the value of securities or their 
purchase or sale, whether through the issuance of analysis 
or reports or otherwise, 


(a) to employ any device, scheme, or artifice to de- 
fraud the other person, or 


(b) to engage in any act, practice, or course of busi- 
ness which operates or would operate as a fraud or deceit 
upon the other person. 


(3) It is unlawful for any investment adviser to enter 
into, extend, or renew any investment advisory contract 
unless it provides: 


(a) that the investment adviser shall not be com- 
pensated on the basis of a share of capital gains upon or 
capital appreciation of the funds or any portion of the 
funds of the client; 


(b) that no assignment of the contract may be made 
by the investment adviser without the consent of the other 
party to the contract; and 


(c) that the investment adviser, if a partnership, shall 
notify the other party to the contract of any change in 
the membership of the partnership within a reasonable 
time after the change. Clause (a) does not prohibit an 
investment advisory contract which provides for com- 
pensation based upon the total value of a fund averaged 
over a definite period, or as of definite dates or taken 
as of a definite date. ‘‘Assignment,’’ as used in clause 
(b), includes any direct or indirect transfer or hypothe- 
eation of an investment advisory contract by the assignor 
or of a controlling block of the assignor’s outstanding 
voting securities by a security holder of the assignor; but, 
if the investment adviser is a partnership, no assignment 
of an investment advisory contract is considered to re- 
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sult from the death or withdrawal of a minority of the 
members of the investment adviser having only a minor- 
ity interest in the business of the investment adviser, or 
from the admission to the investment adviser of one or 
more members who, after admission, will be only a minor- 
ity of the members and will have only a minority interest 
in the business. 


Section 6. Registration of broker-dealers, salesmen, 
and investment advisers. 


(1) It is unlawful for any person to transact business 
in this state as a broker-dealer or salesman, except in 
transactions exempt under section 14, unless he is reg- 
istered under this act. It is unlawful for any person to 
transact business in this state as an investment adviser 
unless (1) he is so registered under this act, or (2) he is 
registered as a broker-dealer under this act, or (8) his 
only clients in this state are investment companies as de- 
fined in the investment company act of 1940 or insurance 
companies. 


(2) A broker-dealer, salesman, acting as agents for 
an issuer or issuers or acting as agents for a broker-dealer 
in the sale of securities for an issuer or issuers or in- 
vestment adviser may apply for registration by filing with 
the commissioner an application in such form as the com- 
missioner shall prescribe and payment of the fee pre- 
scribed in section 16. Except for persons in the employ 
of brokerage firms governed by the regulations of the 
securities and exchange commission, all salesmen must be 
legal residents of this state and must have actually re- 
sided in this state for a period of at least one (1) year 
next prior to the date of application for registration. 
Salesmen shall also file with the commissioner a bond of 
a surety company duly authorized to transact business in 
this state. Said bond to be in the sum of five thousand 
dollars ($5,000.00), payable to the State of Montana, and 
conditioned upon the faithful compliance with the provi- 
sions of this act, and shall provide that upon failure to 
so comply the salesman shall be liable to any and all per- 
sons who may suffer loss by reason thereof. 


(3) The application shall contain whatever informa- 
tion the commissioner requires. 


(4) If no denial order is in effect and no proceeding is 
pending under subdivision (8) of this section, registra- 
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tion becomes effective at noon of the thirtieth (30th) day 
after an application is filed. The commissioner may specify 
an earlier effective date and he may by order defer the 
effective date for an additional sixty (60) days; the ef- 
fective day after the filing of any amendment shall be 
noon of the thirtieth (380th) day thereafter unless other- 
wise accelerated by the commissioner. 


(5) Registration of a broker-dealer, salesman or in- 
vestment adviser shall be effective until the first (1st) 
day of March next following such registration and may 
be renewed as hereinafter provided. The registration of 
a salesman is not effective during any period when he is 
not associated with an issuer or a registered broker-dealer 
specified in his application. When a salesman begins or 
terminates a connection with an issuer or registered broker- 
dealer, the salesman and the issuer or broker-dealer shall 
promptly notify the commissioner. 


(6) Registration of a broker-dealer, salesman or in- 
vestment adviser may be renewed by filing with the com- 
missioner prior to the expiration thereof an application 
containing such information as the commissioner may re- 
quire to indicate any material change in the information 
contained in the original application or any renewal appli- 
cation for registration as a broker-dealer, salesman or in- 
vestment adviser filed with the commissioner by the appli- 
cant, payment of the prescribed fee and, in the case of a 
broker-dealer, a financial statement showing the financial 
condition of such broker-dealer as of a date within ninety 
(90) days. A registered broker-dealer or investment ad- 
viser may file an application for registration of a suc- 
cessor, to become effective upon approval of the commis- 
sioner. 


(7) Every registered broker-dealer and investment ad- 
viser shall make and keep such accounts and other records, 
except with respect to securities exempt under section 13 
(1), as may be prescribed by the commissioner. All rec- 
ords so required shall be preserved for three (3) years 
unless the commissioner prescribes otherwise for particu- 
lar types of records. All the records of a registered 
broker-dealer or investment adviser are subject at any 
time or from time to time to such reasonable periodic, 
special or other examinations, within or without this state, 
by representatives of the commissioner, as the commissioner 
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deems necessary or appropriate in the public interest or 
for the protection of investors. 


(8) The commissioner may by order deny, suspend, 
or revoke registration of any broker-dealer, salesman, or 
investment adviser if he finds that the order is in the 
public interest and that the applicant or registrant or, 
in the case of a broker-dealer or investment adviser, any 
partner, officer, or director: 


(a) has filed an application for registration under this 
section which, as of its effective date, or as of any date 
after filing in the case of an order denying effectiveness, 
was incomplete in any material respect or contained any 
statement which was, in the light of the circumstances 
under which it was made, false or misleading with respect 
to any material fact; 


(b) has wilfully violated or wilfully failed to comply 
with any provision of this act or a predecessor act or any 
rule or order under this act or a predecessor act; 


(c) has been convicted of any misdemeanor involving 
a security or any aspect of the securities business, or any 
felony ; 


(d) is permanently or temporarily enjoined by any 
court of competent jurisdiction from engaging in or con- 
tinuing any conduct or practice involving any aspect of 
the securities business; 


(e) is the subject of an order of the commissioner 
denying, suspending, or revoking registration as a broker- 
dealer, salesman, or investment adviser; 


(f) is the subject of an order entered within the past 
five (5) years by the securities administrator of any other 
state or by the federal securities and exchange commis- 
sion denying or revoking registration as a broker-dealer 
. or salesman, or the substantial equivalent of those terms 
as defined in this act, or is the subject of an order of the 
federal securities and exchange commission suspending 
or expelling him from a national securities exchange or 
national securities association registered under the securi- 
ties exchange act of 1934, or is the subject of a United 
States post office fraud order; but (a) the commissioner 
may not institute a revocation or suspension proceeding 
under this clause more than one (1) year from the date 
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of the order relied on, and (b) he may not enter any 
order under this clause on the basis of an order unless 
that order was based on facts which would currently con- 
stitute a ground for an order under this section; 


(g) has engaged in dishonest or unethical practices in 
the securities business; 


(h) is insolvent, either in the sense that his liabilities 
exceed his assets or in the sense that he cannot meet his 
obligations as they mature; but the commissioner may not 
enter an order against a broker-dealer or investment ad- 
viser under this clause without a finding of insolvency 
as to the broker-dealer or investment adviser; or 


(i) has not complied with a condition imposed by the 
commissioner under subdivision (8) of this section, or is 
not qualified on the basis of such factors as training, ex- 
perience, or knowledge of the securities business; or 


(j) has failed to pay the proper filing fee; but the 
commissioner may enter only a denial order under this 
clause, and he shall vacate any such order when the de- 
ficiency has been corrected. The commissioner may by 
order summarily postpone or suspend registration pend- 
ing final determination of any proceeding under this sec- 
tion. 


(9) Upon the entry of the order under subdivision 
(8) of this section, the commissioner shall promptly notify © 
the applicant or registrant, as well as the employer or 
prospective employer if the applicant or registrant is a 
salesman, that it has been entered and of the reasons there- 
for and that if requested by the applicant or registrant 
within fifteen (15) days after the receipt of the commis- 
sioner’s notification the matter will be promptly set down 
for hearing. If no hearing is requested within fifteen (15) — 
days and none is ordered by the commissioner, the order — 
will remain in effect until it is modified or vacated by the . 
commissioner. If a hearing is requested or ordered, the — 
commissioner, after notice of and opportunity for hear 
ing, may affirm, modify or vacate the order. 


(10) If the commissioner finds that any registrant or. 
applicant for registration is no longer in existence or has 
ceased to do business as a broker-dealer, investment ad-_ 
viser or salesman, or is subject to an adjudication of - 
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mental incompetence or to the control of a committee, 
conservator, or guardian, or cannot be located after rea- 
sonable search, the commissioner may by order cancel the 
registration or application. 


Section 7. Registration of securities. It is unlawful 
for any person to offer to sell any security in this state, 
except securities exempt under section 13 or when sold in 
transactions exempt under section 14, unless such security 
is registered by notification, coordination, or qualification 
under this act. 


Section 8. Registration by notification. (1) The fol- 
lowing securities may be registered by notification, whether 
or not they are also eligible for registration by coordina- 
tion under this act: 


(a) any security whose issuer and any predecessors 
have been in continuous operation for at least five (5) 
years if: 


(1) there has been no default during the current fis- 
eal year or within the three (3) preceding fiscal years in 
the payment of principal, interest, or dividends on any 
security of the issuer (or any predecessor) with a fixed 
maturity or a fixed interest or dividend provision; and 


(2) the issuer and any predecessors during the past 
three (3) fiscal years have had average net earnings, de- 
termined in accordance with generally accepted account- 
ing practices, which are applicable to all securities with- 
out a fixed maturity or a fixed interest or dividend provi- 
- sion and which (i) equal at least five percent (5%) of 
the amount of securities without a fixed maturity or a 
fixed interest or dividend provision outstanding at the 
date the registration statement is filed (as measured by 
the maximum offering price or the market price on a day 
selected by the registrant within thirty (30) days before 
the date of filing the registration statement, whichever 
‘is higher, or if there is neither a readily determinable mar- 
ket price nor an offering price, book value on a day selected 
by the registrant within ninety (90) days of the date of 
filing the registration statement), or (ii) if the issuer 
and any predecessors have not had any securities without 
a fixed maturity or a fixed interest or dividend provi- 
Sion outstanding for three (3) full fiscal years, equal at 
least five percent (5%) of the amount (as measured by 
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the maximum public offering price) of such securities 
which will be outstanding if all the securities being of- 
fered or proposed to be offered (whether or not they 
are proposed to be registered or offered in this state) are 
issued ; 


(b) any security (other than a certificate of interest 
or participation in an oil, gas or mining title or lease or 
in payments out of production under such a title or lease) 
registered for non-issuer distribution of any security of 
the same class has ever been registered under this act 
or a predecessor act, or the security being registered was 
originally issued pursuant to an exemption under this act 
or a predecessor act. 

Statement, (2) A registration statement by notification shall con- 

and fee. tain the following information and be accompanied by the 
following documents, in addition to payment of the regis- 
tration fee prescribed in section 16: 


(a) <A statement demonstrating eligibility for registra- 
tion by notification. 


(b) With respect to the issuer: its name, address, and 
form of organization; the state (or foreign jurisdiction) 
and the date of its organization; and the general char- 
acter and location of its business. 


(ec) A description of the securities being registered. 


(d) Total amount of securities to be offered and 
amount of securities to be offered in this state. 


(e) The price at which the securities are to be offered 
for sale to the public; any variation therefrom at which 
any portion of the offering is to be made to any persons, 
other than as underwriting and selling discounts or com- 
missions; and the estimated maximum aggregate under- 
writing and selling discounts or commissions and finders’ 
fees (including cash, securities, or anything else of value). 


(f) Names and addresses of the managing underwrit- 
ers and a description of the plan of distribution of any 
securities which are to be offered otherwise than through 
an underwriter. 


(g) Description of any security options outstanding 
or to be created in connection with the offering. 
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(h) Any adverse order, judgment or decree previously 
entered in connection with the offering by any court or 
the United States securities and exchange commission. 


(i) A copy of any offering circular or prospectus to 
be used in connection with the offering. 


(j) In the ease of any registration under section 8 (b) 
relating to non-issuer distribution which does not also 
satisfy the conditions of section 8 (1) (a), a balance sheet 
of the issuer as of a date within four (4) months prior 
to the filing of the registration statement, and a sum- 
mary of earnings for each of the two (2) fiscal years pre- 
ceeding the date of the balance sheet and for any period 
between the close of the last fiscal year and the date of 
the balance sheet, or for the period of the issuer’s and 
any predecessors’ existence if less than two (2) years. 


(k) A consent to service of process meeting the re- 
quirements of section 15 of this act. 


(3) If no stop order is in effect and no proceeding is 
pending under sections 12 and 12 (3), a registration state- 
ment by notification automatically becomes effective at 
three (3) o’clock mountain standard time in the afternoon 
of the second (2nd) full business day after the filing of the 
registration statement or the last amendment, or at such 
earlier time as the commissioner determines. 


Section 9. Registration by coordination. (1) Any 
security for which a registration statement has been filed 
under the securities act of 1933, or any securities for which 
filings have been made pursuant to regulation A or regu- 
lation EK, and amendments thereto, of the general rules 
and regulations of the United States securities and ex- 
change commission, adopted pursuant to subsection (b) 
of section 3 of said securities art of 1933, in connection 
with the same offering may be registered by coordina- 
tion. A registration statement under this section shall 
contain the following information and be accompanied by 
the following documents, in addition to payment of the 
registration fee prescribed in section 16: 


(a) Three (3) copies of the prospectus or offering cir- 
cular and letter of notification filed under the securities 
act of 1933 or the general rules and regulations there- 
under, together with all amendments thereto. 
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(b) The amount of securities to be offered in this state. 


(ec) The states in which a registration statement or 
similar document in connection with the offering has been 
or is expected to be filed. 


(d) Any adverse order, judgment or decree previously 
entered in connection with the offering by any court or the 
securities and exchange commission. 


(e) If the Commissioner by rule or otherwise requires, a 
copy of the articles of incorporation and by-laws (or their 
substantial equivalents) currently in effect, a copy of any 
agreements with or among underwriters, a copy of any 
indenture or other instrument governing the issuance of 
the security to be registered, and a specimen or copy of 
the security ; 


(f) If the commissioner requests, any other informa- 
tion, or copies of any other documents, filed under the 
securities act of 1933; 


(g) An undertaking to forward promptly all amend- 
ments to the federal registration statement or offering 
circular and letter of notification, other than an amend- 
ment which merely delays the effective date; and 


(h) A consent to service of process meeting the re- 
quirements of section 15 of this act. 


(2) A registration statement by coordination under 
section 9 automatically becomes effective at the moment 
the federal registration statement or other filing becomes 
effective if all the following conditions are satisfied : 


(a) No stop order is in effect and no proceeding is 
pending under sections 12 and 12 (3), 


(b) The registration statement has been on file with 
the commissioner for at least ten (10) days, and 


(c) <A statement of the maximum and minimum pro- 
posed offering prices and the maximum underwriting dis- 
counts and commissions has been on file for two (2) 
full business days or such shorter period as the commis- 
sioner permits by rule or otherwise and the offering is 
made within those limitations. The registrant shall 
promptly notify the commissioner of the date and time 
when the federal registration statement or other filings 
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became effective and the content of the price amendment, 
if any, and shall promptly file a post-effective amend- 
ment containing the information and documents in the 
price amendment. ‘‘Price amendment’’ means the final 
federal amendment which includes a statement of the of- 
fering price, underwriting and selling discounts or com- 
missions, amount of proceeds, conversion rates, call prices, 
and other matters dependent upon the offering price. 


(3) Upon failure to receive the required notification 
and post-effective amendment with respect to the price 
amendment referred to in subdivision (2) of this section, 
the commissioner may enter a stop order, without notice 
or hearing, retroactively denying effectiveness to the 
registration statement or suspending its effectiveness until 
compliance with subdivision (2) of this section, if he 
promptly notifies the registrant of the issuance of the 
order. If the registrant proves compliance with the re- 
quirements as to notice and post-effective amendment, the 
stop order is void as of the time of its entry. The com- 
missioner may by rule or otherwise waive either or both 
of the conditions specified in subdivisions (2) (b) and 
(2) (ce) of this section. If the federal registration state- 
ment or other filing becomes effective before all these 
conditions are satisfied and they are not waived, the reg- 


istration statement automatically becomes effective as soon 


as all conditions are satisfied. If the registrant advises 
the commissioner of the date when the federal registra- 
tion statement or other filing is expected to become ef- 
fective the commissioner shall promptly advise the regis- 
trant whether all the conditions are satisfied and whether 
he then contemplates the institution of a proceeding under 
sections 12 and 12 (3); but this advice by the commis- 
sioner does not preclude the institution of such a proceed- 
ing at any time. 


Section 10. Registration by qualification. (1) Any 
security may be registered by qualification. A registra- 
tion statement under this section shall contain the follow- 
ing information and be accompanied by the following 
documents, in addition to payment of the registration fee 
preseribed in section 16. 


(a) With respect to the issuer and any significant sub- 
sidiary: its name, address, and form of organization; the 
state or foreign jurisdiction and date of its organization ; 
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the general. character and location of its business and a 
description of its physical properties and equipment. 


(b) With respect to every director and officer of the 
issuer, or person occupying a similar status or perform- 
ing similar functions: his name, address, and principal 
occupation for the past five (5) years; the amount of 
securities of the issuer held by him as of a specified date 
within ninety (90) days of the filing of the registration 
statement; the remuneration paid to all such persons in 
the aggregate during the past twelve (12) months, and 
estimated to be paid during the next twelve (12) months, 
directly or indirectly, by the issuer (together with all 
predecessors, parents and subsidiaries). 


(c) With respect to any person not named in sub- 
division (b), owning of record, or beneficially if known, 
ten percent (10%) or more of the outstanding shares of 
any class of equity security of the issuer: the informa- — 
tion specified in subdivision (b) other than his occupa- — 
tion. 


(d) With respect to every promoter, not named in 
subdivision (b), if the issuer was organized within the 
past three (3) years: the information specified in sub- 
division (b), any amount paid to him by the issuer within 
that period or intended to be paid to him, and the con- 
sideration for any such payment. 


(e) The capitalization and long-term debt (on both 
a current and a pro forma basis) of the issuer and any 
significant subsidiary, including a description of each 
security outstanding or being registered or otherwise of- 
fered, and a statement of the amount and kind of consid- 
eration (whether in the form of cash, physical assets, serv- 
ices, patents, goodwill, or anything else) for which the 
issuer or any subsidiary has issued any of its securities 
within the past two (2) years or is obligated to issue any 
of its securities. 


(f{) The kind and amount of securities to be offered 
the amount to be offered in this state; the proposed offer- 
ing price and any variation therefrom at which any por- 
tion of the offering is to be made to any persons except 
as underwriting and selling discounts and commissions; » 
the estimated aggregate underwriting and selling dis- — 
counts, commissions and other promotional fees (includ- 


~~ 
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ing separately cash, securities, or anything else of value 
to acerue to the underwriters in connection with the offer- 
ing); the estimated amounts of other selling expenses, 
and legal, engineering, and accounting expenses to be in- 
eurred by the issuer in connection with the offering; the 
name and address of every underwriter and every recipi- 
ent of a promotional fee; a copy of any underwriting or 
selling group agreement pursuant to which the distribu- 
tion is to be made, or the proposed form of any such 
agreement whose terms have not yet been determined; and 
a description of the plan of distribution of any securities 
which are to be offered otherwise than through an under- 
writer. 


(g) The estimated cash proceeds to be received by the 
issuer from the offering; the purposes for which the pro- 
ceeds are to be used by the issuer; the amount to be used 
for each purpose; the amounts of any funds to be raised 
from other sources to achieve the purposes stated, and the 
sources of any such funds; and, if any part of the pro- 
ceeds is to be used to acquire any property (including 
goodwill) otherwise than in the ordinary course of busi- 
ness, the names and addresses of the vendors and the 
purchase price. 


(h) <A description of any stock options or other seeur- 
ity options outstanding, or to be created in connection 
with the offering, together with the amount of any such 
options held or to be held by every person required to be 
named in subdivisions (b), (¢), (d), (e), or (g) and by 
any person who holds or will hold ten percent (10%) or 
more in the aggregate of any such options. 


(i) The states in which a registration statement or 
similar document in connection with the offering has 
been or is expected to be filed. 


(3) Any adverse order, judgment, or decree previ- 
ously entered in connection with the offering by any 
court or the securities and exchange commission; a de- 
scription of any pending litigation or proceeding to which 
the issuer is a party and which materially affects its 
business or assets (including any such litigation or pro- 
ceeding known to be contemplated by governmental au- 
thorities). 


(k) A copy of any prospectus or circular intended as 
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of the effective date to be used in connection with the 
offering. 


(1) A specimen or copy of the security being regis- 
tered; a copy of the issuer’s articles of incorporation and 
by-laws, as currently in effect; and a copy of any inden- 
ture or other instrument covering the security to be reg- 
istered. 


(m) A signed or conformed copy of an opinion of 
counsel, if available, as to the legality of the security 
being registered. 


(n) A balance sheet of the issuer as of a date within 
four (4) months prior to the filmg of the registration 
statement; a profit and loss statement and analysis of 
surplus for each of the three (8) fiscal years preceding 
the date of the balance sheet and for any period between 
the close of the last fiscal year and the date of the bal- 
ance sheet, or for the period of the issuer’s and any 
predecessor’s existence if less than three (8) years; and, 
if any part of the proceeds of the offering is to be ap- 
plied to the purchase of any business, the same financial 
statements which would be required if that business were 
the registrant. 


(o) A consent to service of process meeting the re- 
quirements of section 15 of this act. 


(2) In the ease of a non-issuer distribution, informa- 
tion may not be required under section 10 unless it is 
known to the person filing the registration statement or 
to the persons on whose behalf the distribution is to be 
made, or can be furnished by them without unreasonable 
effort or expense. 


(3) <A registration statement by qualification under 
section 10 becomes effective when the commissioner so 
orders. The commissioner may require as a condition of 
registration under this section that a prospectus contain- 
ing any designated part of the information specified in 
section 10 be sent or given to each person to whom an 
offer is made before or concurrently with (1) the first 
(1st) written offer made to him (otherwise than by means 
of a public advertisement) by or for the account of the 
issuer or any other person on whose behalf the offering 
is being made, or by any underwriter or broker-dealer 
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who is offering part of an unsold allotment or subscription 
taken by him as a participant in the distribution, (2) 
the confirmation of any sale made by or for the account 
of any such person, (3) payment pursuant to any such 
sale, or (4) delivery of the security pursuant to any such 
sale, whichever first occurs; but the commissioner shall 
accept for use under any such requirement a current 
prospectus or offering circular regarding the same securi- 
ties filed under the securities act of 1933 or regulations 
thereunder. 


Section 11. General provisions regarding registration 
of securities. 


(1) A registration statement may be filed by the 
issuer, any other person on whose behalf the offering is 
to be made, or a registered broker-dealer. Any document 
filed under this act or a predecessor act within five (5) 
years preceding the filing of a registration statement 
may be incorporated by reference in the registration state- 
ment to the extent that the document is currently accur- 
ate. The commissioner may by rule or otherwise permit 
the omission of any item of information or document from 
any registration statement. 


(2) The commissioner may require as a condition of 
registration by qualification or coordination (1) that any 
security issued within the past three (3) years or to be 
issued to a promoter for a consideration substantially 
different from the public offering price, or to any person 
for a consideration other than cash, be deposited in es- 
crow; and (2) that the proceeds from the sale of the reg- 
istered security in this state be impounded until the is- 
suer receives a specified amount from the sale of the 
security either in this state or elsewhere. The commis- 
sioner may determine the conditions of any escrow or im- 
pounding required hereunder but he may not reject a 
depository solely because of location in another state. 


(3) When securities are registered by notification, co- 
ordination, or qualification, they may be offered and sold 
by the issuer, any other person on whose behalf they are 
registered or by any registered broker-dealer. Every reg- 
istration shall remain effective until revoked by the com- 
missioner or until terminated upon request of the regis- 
trant with the consent of the commissioner. All outstand- 
ing securities of the same class as a registered security 
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are considered to be registered for the purpose of any 
non-issuer transaction. A registration statement which has 
become effective may not be withdrawn for one (1) year 
from its effective date if any securities of the same class 
are outstanding. 


(4) (a) The commissioner may require the person who 
filed the registration statement to file reports to keep 
reasonably current the information contained in the regis- 
tration statement and to disclose the progress of the offer- 
ing with respect to registered securities which (a) are 
issued by a face-amount certificate company or a redeem- 
able security issued by an open-end management company 
or unit investment trust as those terms are defined in the 
investment company act of 1940, or (b) are being offered 
and sold directly by or for the account of the issuer. 


(b) During the period of public offering in the initial 
distribution of securities registered under the provisions 
of this act by notification or qualification, financial data 
or statements corresponding to those required under the 
provisions of sections 8 (2) and 10, and to the issuer’s 
fiseal year, shall be filed with the commissioner annually, 
not less than ninety (90) days after the end of each such 
year. If such statements are not certified the commis- 
sioner may verify them by examining the issuer’s books 
and records. 


Section 12. Denial, suspension and revocation of reg- 
istration of securities. 


(1) The commissioner may issue an order denying ef- 
fectiveness to, or suspending or revoking the effectiveness 
of, any registration statement if he finds that the order 
is in the public interest and that: 


(a) the registration statement as of its effective date 
or as of any earlier date in the case of an order denying 
effectiveness, is incomplete in any material respect or 
contains any statement which was, in the light of the cir- 
cumstances under which it was made, false or misleading 
with respect to any material fact; 


(b) any provision of this act or any rule, order, or 
condition lawfully imposed under this act has been wil- 
fully violated, in connection with the offering by (a) the 
person filing the registration statement, (b) the issuer, 
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any partner, officer, or director of the issuer, any person 
occupying a similar status or performing similar fune- 
tions, or any person directly or indirectly controlling or 
controlled by the issuer, but only if the person filing the 
registration statement is directly or indirectly controlled 
by or acting for the issuer, or (c) any underwriter; 


(c) the security registered or sought to be registered 
is the subject of a permanent or temporary injunction of 
any court of competent jurisdiction entered under any 
other federal or state act applicable to the offering; but 
(a) the commissioner may not institute a proceeding 
against an effective registration statement under this 
clause more than one (1) year from the date of the in- 
‘junction relied on, and (b) he may not enter an order 
under this clause on the basis of an injunction entered 
under any other state act unless that order or injunction 
was based on facts which would currently constitute a 
ground for an order under this section; 


(d) the issuer’s enterprise or method of business in- 
eludes or would include activities which are illegal where 
performed ; 


(e) the offering has worked or tended to work a fraud 
upon purchasers or would so operate; 


(f) when a security is sought to be registered by noti- 
fication, it is not eligible for such registration ; 


(2) when a security is sought to be registered by co- 
ordination, there has been a failure to comply with the 
undertaking required by section 9 (g); 


(h) the applicant or registrant has failed to pay the 
proper registration fee; but the commissioner may enter 
only a denial order under this subsection and he shall 
vacate any such order when the deficiency has been cor- 
rected, or 


(i) the offering has been or would be made with un- 
reasonable amounts of underwriters’ and sellers’ discounts, 
commissions, or other compensation, or promoters’ profits 
or participation, or unreasonable amounts or kinds of op- 
tions. 


(2) The commissioner may not enter a stop order 
against an effective registration statement on the basis 
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of a fact or transaction known to him when the registra- 
tion statement became effective. 


(3) Upon the entry of an order under subdivision (1) 
of this section, the commissioner shall promptly notify 


_ the issuer of the securities and the applicant or registrant 


that an order has been entered and of the reasons there- 
for and that if requested by the issuer or registrant within 
fifteen (15) days after the receipt of the commissioner’s 
notification the matter will be set promptly down for hear- 
ing. If no hearing is requested within fifteen (15) days 
and none is ordered by the commissioner the order will 
remain in effect until it is modified or vacated by the 
commissioner. If a hearing is requested or ordered, the 
commissioner, after notice of and opportunity for hearing 
may affirm, modify or vacate the order. 


Section 13. Exempt securities. Sections 7 through 
12, inclusive, of this act shall not apply to any of the fol- 
lowing securities: 


(1) Any security (including a revenue obligation) is- 
sued or guaranteed by the United States, any state, any 
political subdivision of a state, or any agency or corporate 
or other instrumentality of one (1) or more of the fore- 
going; or any certificate of deposit for any of the fore- 
going. 

(2) Any security issued or guaranteed by Canada, any 
Canadian province, any political subdivision of any such 
province, any agency or corporate or other instrumentality 
of one (1) or more of the foregoing, or any other foreign 
government with which the United States currently main- 
tains diplomatic relations, if the security is recognized as 
a valid obligation by the issuer or guarantor. 


(3) Any security issued by and representing an inter- 
est in or a debt of, or guaranteed by, any bank organized 
under the laws of the United States, or any bank, savings 
institution, or trust company organized or chartered as 
such and under the jurisdiction and supervision of the 
superintendent of banks of any state. 


(4) Any security issued by and representing an in- 
terest in or a debt of, or guaranteed by, any federal sav- 
ings and loan association, or any building and loan or 
similar association organized under the laws of any state 
and authorized to do business in this state. 
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(5) Any insuranee or endowment policy or annuity 
contract or optional annuity contract, issued by a corpo- 
ration subject to the supervision of the insurance com- 
missioner. 


(6) Any security issued or guaranteed by any federal 
credit union or any credit union, industrial loan associa- 
tion, or similar association organized and supervised under 
the laws of this state. 


(7) Any security issued or guaranteed by any rail- 
road, other common earrier, public utility, or holding com- 
pany which is (a) subject to the jurisdiction of the inter- 
state commerce commission; (b) a registered holding com- 
pany under the public utility holding company act of 1935 
or a subsidiary of such a company within the meaning of 
that act; (c) regulated in respect of its rates and charges 
by a governmental authority of the United States or any 
state or municipality; or (d) regulated in respect to the 
issuance or guarantee of the security by a governmental 
authority of the United States, any state, Canada, or any 
Canadian province; also equipment trust certificates in 
respect to equipment conditionally sold or leased to a rail- 
road or public utility, if other securities issued by such 
railroad or public utility would be exempt under this sub- 
section. 


(8) Any security listed or approved for listing upon 
notice of issuance on the New York Stock Exchange, the 
American stock exchange, the midwest stock exchange, or 
any other stock exchange registered with the federal securi- 
ties and exchange commission and approved by the com- 
missioner; any other security of the same issuer which is 
of senior or substantially equal rank; any security called 
for by subseription rights or warrants so listed or ap- 
proved; or any warrant or right to purchase or subscribe 
to any of the foregoing. 


(9) Any security issued by any person organized and 
operated not for private profit but exclusively for reli- 
gious, educational, benevolent, charitable, fraternal, social, 
athletic, or reformatory purposes. 


(10) Any commercial paper which arises out of a cur- 
rent transaction or the proceeds of which have been or are 
to be used for current transaction, and which evidences an 
obligation to pay cash within nine (9) months of the date 
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of issuance, exclusive of days of grace, or any renewal of 
such paper which is likewise limited, or any guarantee 
of such paper or of any such renewal, when such commer- 
cial paper is sold to the banks or insurance companies. 


(11) Any investment contract issued in connection with 
an employee’s stock purchase, savings, pension, profit- 
sharing, or similar benefit plan. 


Section 14. Exempt transactions. Except as herein- 
after in this section expressly provided, sections 6 through 
12 inclusive of this act shall not apply to any of the fol- 
lowing transactions : 


(1) Any isolated transaction, whether affected through 
a broker-dealer or not. 


(2) Any non-issuer distribution of an outstanding 
security by a registered broker-dealer if (a) a recognized 
securities manual contains the names of the issuer’s offi- 
cers and directors, a balance sheet of the’ issuer as of a 
date within eighteen (18) months, and a profit and loss 
statement for either the fiscal year preceding that date 
or the most recent year of operations, or (b) the security 
has a fixed maturity or a fixed interest or dividend pro- 
vision and there has been no default during the current 
fiscal year or within the three (3) preceding fiscal years, 
or during the existence of the issuer and any predecessors 
if less than three (3) years, in the payment of principal, 
interest, or dividends on the security. 


(3) Any non-issuer transaction effected by or through 
a registered broker-dealer pursuant to an unsolicited order 
or offer to buy; but the commissioner may require that 
the customer acknowledge upon a specified form that the 
sale was unsolicited, and that a signed copy of each such 
form be preserved by the broker-dealer for a specified 
period. 

(4) <Any transaction between the issuer or other person 
on whose behalf the offering is made and an underwriter, 
or among underwriters. 


(5) <Any transaction by an executor, administrator, 
sheriff, marshall, receiver, trustee in bankruptcy, guard- 
lan, or conservator, in the performance of his official 


duties as such. 
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(6) Any transaction executed by a bona fide pledgee 
without any purpose of evading this act. 


(7) Any offer or sale to a bank, savings institution, 
trust company, insurance company, investment company 
as defined in the investment company act of 1940, pen- 
sion or profit-sharing trust, or other financial institu- 
tion or institutional buyer, or to a broker-dealer, whether 
the purchaser is acting for itself or in some fiduciary ca- 
pacity. 


(8) Any transaction pursuant to an offer directed by 
the offerer to not more than ten (10) persons (other than 
those designated in subsection (7) ) in this state during any 
period of twelve (12) consecutive months, whether or not 
the offerer or any of the offerees is then present in this 
state, if (a) the seller reasonably believes that all the 
buyers are purchasing for investment, and (b) no com- 
mission or other remuneration is paid or given directly 
or indirectly for soliciting any prospective buyer. 


(9) <Any offer or sale of a preorganization certificate 
or subscription if (a) no commission or other remuner- 
ation is paid or given directly or indirectly for soliciting 
any prospective subscriber, (b) the number of subscribers 
does not exceed ten (10), and (ce) no payment is made 
by any subscriber. 


(10) Any transaction pursuant to an offer to exist- 
ing security holders of the issuer, including persons who 
at the time of the transaction are holders of convertible 
securities, non-transferable warrants, or transferable war- 
rants exercisable within not more than ninety (90) days 
of their issuance, if (a) no commisison or other remuner- 
ation (other than a standby commission) is paid or given 
directly or indirectly for soliciting any security holder in 


this state, or (b) the issuer first files a notice specifying 


the terms of the offer and the commissioner does not by 
order disallow either (a) or (b) of this subsection. 


(11) Any offer (but not a sale) of a security for 
which registration statements have been filed under both 
this act and the securities act of 1933 if no stop order 
or refusal order is in effect and no public proceeding or 
examination looking toward such an order is pending 
under either act. 
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(12) The issuance of any stock dividend, whether the 
corporation distributing the dividend is the issuer of the 
stock or not, if nothing of value is given by stockholders 
for the distribution other than the surrender of a right 
to a cash dividend where the stockholder can elect to 
take a dividend in cash or stock. 


(13) Any transaction incident to a right of conversion 
or a statutory or judicially approved reclassification, re- 
capitalization, reorganization, quasi-reorganization, stock 
split, reverse stock split, merger, consolidation or sale of 
assets. 


The commissioner may by order deny or revoke the ex- 
emption specified in subsection (2) with respect to a spe- 
cific security. Upon the entry of such an order, the com- 
missioner shall promptly notify all registered broker-deal- 
ers that it has been entered and of the reasons therefor 
and that within fifteen (15) days of the receipt of a writ- 
ten request the matter will be set down for hearing. If 
no hearing is requested and none is ordered by the com- 
missioner, the order will remain in effect until it is modi- 
fied or vacated by the commissioner. If a hearing is re- 
quested or ordered, the commissioner, after notice of and 
opportunity for hearing to all interested persons, may 
modify or vacate the order or extend it until final deter- 
mination. No order under this subsection may operate 
retroactively. No person may be considered to have vio- 
lated this act by reason of any offer or sale effected 
after the entry of an order under this subsection if he 
sustains the burden of proof that he did not know, and in 
the exercise of reasonable care could not have known of 
the order. 


Section 15. Consent to service of process. Every ap- 
plicant for registration as a broker-dealer or investment 
adviser or salesman under this act, and every issuer which 
proposes to offer a security in this state, shall file with 
the commissioner, in such form as he prescribes, an irre- 
vocable consent appointing the commissioner and his suc- 
cessors in office to be the attorney of the applicant to 
receive service of any lawful process in any nonecriminal 
suit, action, or proceeding against the applicant or its or 
his successor, executor or administrator which arises under 
this act or any rule or order hereunder after the consent 
has been filed, with the same force and validity as if 
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served personally on the person filing the consent. A 
person who has filed such a consent in connection with 
a previous registration need not file another. Service 
- may be made by leaving a copy of the process in the of- 
fice of the commissioner, but it is not effective unless (1) 
the plaintiff, who may be the commissioner in a suit, 
action, or proceeding instituted by him, forthwith sends 
notice of the service and a copy of the process by regis- 
tered mail to the defendant or respondent at its or his last 
address on file with the commissioner, and (2) the plain- 
tiff’s affidavit of compliance with this section is filed in 
the case on or before the return day of the process, if any, 
or within such further time as the court allows. 


Section 16. Fees. The following fees shall be paid 
in advance under the provisions of this act: 


(1) For the registration of securities by notification 
or coordination or qualification, there shall be paid to the 
~ gommissioner for the first year of registration a registra- 
tion fee of one hundred dollars ($100.00) for the first 
one hundred thousand dollars ($100,000.00) of initial 
issue, or portion thereof in this state, based on offering 
price; plus one-twentieth (1/20th) of one percent (1%) 
for any excess over one hundred thousand dollars ($100,- 
~ 000.00), with a maximum of one thousand dollars ($1,- 
~ 000.00). 


Each year thereafter that a registration remains in 
effect for securities with respect to which reports are re- 
quired to be filed under subsection (4) (a) of section 
11, an additional registration fee shall be paid to the com- 
missioner to be computed at one-twentieth (1/20th) of one 
percent (1%) of the aggregate offering price of such 
securities which are to be offered in this state during that 
year, even though the maximum fee was paid the preced- 
ing year. In no event shall the additional registration 
fee be less than one hundred dollars ($100.00) nor more 
than one thousand dollars ($1,000.00). The registration 
statement for such securities may be amended to increase 
the amount of securities to be offered. When an applica- 
tion for registration of securities is denied or withdrawn 
the commissioner shall retain fifty dollars ($50.00) of 
the fee. 


(2) For filing an annual statement, the fee shall be 
ten dollars ($10.00). 
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(3) For registration of a broker-dealer or investment 
adviser, the fee shall be one hundred dollars ($100.00) 
for original registration and one hundred dollars ($100.00) 
for each annual renewal thereof. When an application 
is denied or withdrawn the commissioner shall retain one- 
half (44) of the fee. 


(4) For registration of a salesman, the fee shall be 
ten dollars ($10.00) for original registration with each 
employer; ten dollars ($10.00) for each annual renewal. 
When an application is denied or withdrawn the commis- 
sioner shall retain one-half (14) of the fee. 


(5) For certified copies of any documents filed with 
the commissioner, the fee shall be the cost to the depart- 
ment. 


Unlawful to make Section 17. Misleading filings. It is unlawful for any 
misleading filings. ‘ 
person to knowingly make or cause to be made, in any 
document filed with the commissioner or in any proceed- 
ing under this act, any statement which is, at the time 
and in the light of the circumstances under which it is 
made, false or misleading in any material respect. 
Unlawful to make Section 18. Unlawful representation concerning reg- 
fake sentation, istration or exemption. Neither the fact that an applica- 
tion for registration under section 6 (2), a registration 
statement under sections 8, 9 or 10 has been filed, nor the 
fact that a person or security is effectively registered, 
constitutes a finding by the commissioner that any docu- 
ment filed under this act is true, complete, and not mis- 
leading. Neither any such fact nor the fact that an ex- 
emption or exception is available for a security or a 
transaction means that the commissioner has passed in 
any way upon the merits of qualifications of, or recom- 
mended or given approval to, any person, security, or 
transaction. It is unlawful to make, or cause to be made, 
to any prospective purchaser, customer, or client any 
representation inconsistent with this section. 


Commissioner Section 19. Investigations and subpoenas. (1) The 
may investiga'e- commissioner in his discretion (1) may make such pub- 
lie or private investigations or examinations within or 
without this state as he deems necessary to determine 
whether any registration should be granted, denied or 
revoked or whether any person has violated or is about 
to violate any provision of this act or any rule or order 
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hereunder, or to aid in the enforcement of this act or in 
the prescribing of rules and forms hereunder, (2) may 
require or permit any person to file a statement in writ- 
jing, under oath or otherwise as the commissioner may 
determine, as to all the facts and circumstances concern- 
ing the matter to be investigated, and (3) may publish 
information concerning any violation of this act or any 
-yule or order hereunder. 


(2) For the purpose of any investigation or proceed- 
jing under this act, the commissioner or any officer desig- 
-nated by him may administer oaths and affirmations, sub- 
-poena witnesses, compel their attendance, take evidence, 
and require the production of any books, papers, corre- 
‘spondence, memoranda, agreements, or other documents 
‘or records which the commissioner deems relevant or ma- 
‘terial to the inquiry. 


(a) In ease of contumacy by, or refusal to obey a sub- 
poena issued to, any person, any court of competent juris- 
diction, upon application by the commissioner, may issue 
to that person an order requiring him to appear before the 
commissioner, or the officer designated by him, there to 
produce documentary evidence if so ordered or to give 
evidence touching the matter under investigation or in 
question; and any failure to obey the order of the court 
may be punished by the court as a contempt of court. 


(b) No person is excused from attending and testify- 
ing or from producing any document or record before the 
commissioner or in obedience to the subpoena of the com- 
missioner or any officer designated by him, or in any 
proceeding instituted by the commissioner, on the ground 
that the testimony or evidence (documentary or other- 
wise) required of him may tend to incriminate him or sub- 
ject him to a penalty or forfeiture; but no individual may 
~ be prosecuted or subjected to any penalty or forfeiture 
- for or on account of any transaction, matter or thing con- 
cerning which he is compelled, after claiming his privi- 
lege against self-incrimination, to testify or produce evi- 
dence (documentary or otherwise), except that the indi- 
vidual so testifying shall not be exempt from prosecution 
and punishment for perjury committed in so testifying. 


Section 20. Injunctions. Whenever it appears to the 
commissioner that any person has engaged or is about to 
engage in any act or practice constituting a violation 


—733— 


CHAPTER 251 


May administer 
oaths, issue 
subpoenas. 


Contempt 
proceedings. 


Self-incrimination 
no excuse. 


Injunctions. 


CHAPTER 251 


Penalties. 


Civil liabilities. 


SESSION LAWS 


of any provision of this act or any rule or order here- 
under, he may in his discretion bring an action in any 
eourt of competent jurisdiction to enjoin any such acts 
or practices and to enforce compliance with this act or 
any rule or order hereunder. Upon a proper showing a 
permanent or temporary injunction, restraining order, 
or writ of mandamus shall be granted and a receiver or. 
conservator may be appointed for the defendant or the 
defendant’s assets. The commissioner may not be re- 
quired to post a bond. 


Section 21. Criminal liabilities. (1) Any person who 
wilfully violates any provision of this act except section 
17, or who wilfully violates any rule or order under this 
act, or who wilfully violates section 17 knowing the state- 
ment made to be false or misleading in any material re- 
spect, shall upon conviction be fined not more than five 
thousand dollars ($5,000.00) or imprisoned not more than 
three (8) years, or both; however, in the event the per- 
son so convicted has been previously convicted of a felony 
in any way involving securities, imprisonment hereunder 
for not less than one (1) year shall be mandatory. No 
indictment or information may be returned under this 
act more than five (5) years after the alleged violation. 


(2) The commissioner may refer such evidence as may 
be available concerning violations of this act or of any 
rule or order hereunder to the attorney general or the 
proper prosecuting attorney, who may in his discretion, 
with or without such a reference, institute the appropriate 
criminal proceedings under this act. 


(3) Nothing in this act limits the power of the state 
to punish any person for any conduct which constitutes 
a erime. 


Section 22. Civil liabilities. (1) Any person who 
offers or sells a security in violation of any provisions of 
sections 7 through 10 of this chapter or offers or sells a 
security by means of fraud or misrepresentation is lable 
to the person buying the security from him, who may 
sue either at law or in equity to recover the consideration 
paid for the security, together with interest at six per- 
cent (6%) per annum from the date of payment, costs, 
and reasonable attorneys’ fees, less the amount of any in- 
come received on the security, upon the tender of the 
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ecurity, or for damages if he no longer owns the security. 
Damages are the amount that would be recoverable upon 
a tender less (a) the value of the security when the buyer 
disposed of it and (b) interest at six percent (6%) per 
annum from the date of disposition. 


(2) Every person who directly or indirectly controls 
a seller liable under subsection (1), every partner, offi- 
eer or director (or person occupying a similar status or 
performing similar functions) or employee of such a 
~geller, and every broker-dealer or salesman who partici- 
“pates or materially aids in the sale is liable jointly and 
everally with and to the same extent as the seller, if 
he non-seller knew or in the exercise of reasonable care 
ould have known, of the existence of the facts by reason 
of which the liability is alleged to exist. There shall be 
eontribution among the several persons so liable. 


-. (3) <Any tender specified in this section may be made 
at any time before entry of judgment. A cause of action 
“under this statute survives the death of any person who 
might have been a plaintiff or a defendant. No person 
may sue under this section more than two (2) years after 
the contract of sale. No person may sue under this sec- 
tion (a) if the buyer has received a written offer at a 
time when he owned the security, to refund the con- 
sideration paid together with interest at six percent (6%) 
per annum from the date of payment, less the amount of 
any income received on the security, and he failed to ac- 
cept the offer within thirty (380) days of its receipt, or 
—(b) if the buyer has received a written offer at a time 
when he did not own the security in the amount that would 
be recoverable under section 22 (1) of this title upon a 
tender less (1) the value of the security when the buyer 
disposed of it and (2) interest at six percent (6%) per 
annum from the date of disposition. 


(4) No person who has made or engaged in the per- 
formance of any contract in violation of any provision of 
_ this act or any rule or order hereunder, or who has ac- 
.. quired any purported right under any such contract with 
knowledge of the facts by reason of which its making or 
performance was in violation, may base any suit on the 
contract. Any condition, stipulation, or provision binding 
any person acquiring any security to waive compliance 
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with any provision of this act or any rule or order here- 
under is void as against public policy and in the publie 
interest. 


Section 23. Judicial review of orders. Any person ag- 
grieved by a final order of the commissioner may obtain 
a review of the order in any court of competent jurisdic- 
tion by filing in court, within sixty (60) days after the 
entry of the order, a written petition praying that the. 
order be modified or set aside in whole or in part. A~ 
copy of the petition shall be forthwith served upon the | 
commissioner, and thereupon the commissioner shall cer 
tify and file in court a copy of the filing, testimony, and | 
other evidence upon which the order was entered. When 
these have been filed, the court has exclusive jurisdiction 
to affirm, modify, enforce, or set aside the order, in. 
whole or in part. The findings of the commissioner as 
to the facts, if supported by creditable evidence, are con 
elusive, unless appealed from. If either party applies to 
the court for leave to adduce additional evidence, and — 
shows to the satisfaction of the court that the additional - 
evidence is material and that there were reasonable grounds _ 
for failure to adduce the evidence in the hearing before | 
the commissioner, the court may order the taking of addi- 
tional evidence in such manner and upon such conditions 
as the court may consider proper. The commencement — 
of proceedings under this action does not, unless specifi 
cally ordered by the court, operate as a stay of the com- 
missioner’s order. 


Section 24. Administration of act. (1) The admin- 
istration of the provisions of this act shall be under the 
general supervision and control of the state auditor, the 
ex officio investment commissioner. The commissioner may 
from time to time make, amend, and rescind such rules 
and forms as are necessary to carry out the provisions of 
this act. No rule or form may be made unless the com- 
missioner finds that the action is necessary or appropri- 
ate in the public interest or for the protection of invest- 
ors and consistent with the purposes fairly intended by 
the policy and provisions of this act. In prescribing rules 
and forms the commissioner may cooperate with the securi- 
ties administrators of the other states and the securities 
and exchange commission with a view to effectuating the 
policy of this act to achieve maximum uniformity in the 
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form and content of registration statements, applications, 
and reports wherever practicable. 


(2) Any issuer or broker-dealer who is investigated or 
“examined in connection with a registration under this act 
~ ghall reimburse the commissioner, or any of his duly au- 
thorized agents, officers or employees for actual travel 
~ expenses, a reasonable living expense allowance, and a 
per diem as compensation of examiners, as necessarily 
incurred on account of the examination, all at reasonable 
yates customary therefor and as established and adopted 
- by the commissioner, upon the effective date of this act 
and annually thereafter, upon presentation of a detailed 
account of such charges and expenses by the commissioner 
or pursuant to his written authorization. No person shall 
pay and no examiner shall accept any additional emolu- 
ment on account of any such examination. 


There is hereby created in the state treasury a special 
fund to be known as the ‘‘investment department exam- 
inations revolving fund.’’ The commissioner shall pay to 
the state treasurer to the credit of this special fund all 
monies received hereunder. This fund shall be used only 
r or toward payment of travel, living allowance and 
other expenses incurred by the commissioner and his 
examiners in the making of examinations under this code, 
and the compensation of such examiners, upon such bases 
as the commissioner may fix for the purposes of this sec- 
on. In lieu of deposit thereof in such fund, the com- 
missioner may give written authorization for payment, 
by the person examined, of such travel expenses and liv- 
ing allowance direct to the examiner. Any other law of 
this state to the contrary notwithstanding, the travel ex- 
pense and living allowance of examiners shall be as fixed 
by the commissioner pursuant to this section. 


If any issuer or broker-dealer fails to pay the charges 
and expenses referred to above the same shall be paid 
out. of the funds of the commissioner in the same manner 
as other disbursements of such funds. The amount so 
paid shall be a first lien upon all of the assets and prop- 
erty in this state of such issuer or broker-dealer, and may 
be recovered by suit by the attorney general on behalf of 
the State of Montana, and restored to the appropriate 
fund. Failure of such issuer or broker-dealer to pay such 
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charges and expenses shall also work a forfeiture of his 
or its right to do business in this state under this act. 


(3) It is unlawful for the commissioner or any of his 
officers or employees to use for personal benefit any in- 
formation which is filed with or obtained by the commis- 
sioner and which is not made public. No provision of this 
act authorizes the commissioner or any of his officers or 
employees to disclose any such information or the fact 
that any investigation is being made, except among them- 
selves or when necessary or appropriate in a proceeding 
or investigation under this act. 


(4) No provision of this act imposing any liability. 
applies to any act done or omitted in good faith in con- 
formity with any rule, form, or order of the commissioner, 
notwithstanding that the rule or form may later be amend- 
ed or rescinded or be determined by judicial or other au- 
thority to be invalid for any reason. 


(5) Every hearing in an administrative proceeding — 
shall be public unless the commissioner in his discretion 


grants a request joined in by all the respondents that the | 


hearing be conducted privately. 


(6) A document is filed when it is received by the 
commissioner. The commissioner shall keep a register of 
all applications for registration and registration state- 
ments which are or have ever been effective under this 
act and all denial, suspension, or revocation orders which 
have ever been entered under this act. The register shall 
be open for public inspection. The information contained 
in or filed with any registration statement, application, 
or report may be made available to the public under such 
rules as the commissioner prescribes. 


(7) Upon request and at such reasonable charges as 
he prescribes, the commissioner shall furnish to any per- 
son photostatic or other copies (certified under his seal 
of office if requested) of any entry in the register or any 
document which is a matter of public record. In any pro- 
ceeding or prosecution under this act, any copy so certi- 
fied is prima facie evidence of the contents of the entry 
or document certified. 


Section 25. Proof of exemption. In any proceeding 
under this act, the burden of proving an exemption oF 
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an exception from a definition is upon the person claim- 
ing it. 

Section 26. All effective permits issued under prior law 
relating to the sale of any security and all conditions im- 
posed upon such permits shall remain in effect so long 
as they would have remained in effect had they become 
effective under this act subject, however, to the payment 
on September 1, 1961 by the issuer of such securities of 
a renewal registration fee required by section 16 of this 
act. All stockbrokers and salesmen registered under prior 
law on the effective date of this act shall be deemed duly 
registered under and subject to the provisions of this act, 
such registration to expire on March 1, 1962 and to be 
subject to renewal as provided in this act. 


Section 27. Constitutionality. If any part or parts 
of this act shall be held unconstitutional, such unconsti- 
tutionality shall not affect the validity of the remaining 
parts of this act. The legislature hereby declares that it 
would have passed the remaining parts of this act if it 
had known that such part or parts thereof would be de- 
elared unconstitutional. 


Section 28. That section 66-2001; section 66-2002, as 
amended by section 1, chapter 178, laws .of Montana, 
1957; section 66-2003, as amended by section 2, chapter 
178, laws of Montana, 1957; sections 66-2004 through 66- 
2006; section 66-2007, as amended by section 3, chapter 
178, laws of Montana, 1957; sections 66-2008 through 66- 
2017; section 66-2018, as amended by section 4, chapter 
178, laws of Montana, 1957; sections 66-2019 through 66- 
2022; section 66-2023, as amended by section 5, chapter 
178, laws of Montana, 1957; section 66-2024, as amended 
by section 6, chapter 178, laws of Montana, 1957; sections 
66-2025 and 66-2026, Revised Codes of Montana, 1947, 
and all acts and parts of acts in conflict herewith are 
hereby repealed. 


Section 29. This act shall be in full force and effect 
from and after July 1, 1961. 


Approved March 17, 1961. 
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